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CURRENT EVENTS. 





OssceNnE ApveERtTIsING.—A bill is before the 
Missouri legislature, wuich, if we mistake 
not, make it a misdemeanor for a newspaper 
publisher to print obscene advertisements. 
It is safe to predict that it will never become 
a law. A few years ago a society which 
exists in St. Louis for the suppression of 
vice, whose efforts are directed chiefly against 
the suppression of filthy advertisements in 
the newspapers, and advertisements of things 
which have a tendency to contaminate the 
young, attempted to get a bill through the 
Missouri legislature, making the publishing 
of such advertisements a misdemeanor. The 
bill was introduced. It went to a committee 
of the Senate. The members of the commit- 
tee were allin favor of it. One of them 
declared that the only question was whether 
it was sufficiently severe in its terms. The 
benevolent gentlemen who had charge of it, 
feeling secure of its passage, went home. 
But it was never reported from the commit- 
tee. Newspaper influence suppressed it. A 
single St. Louis newspaper made it known 
to members of the committee, that it received 
an income of some $90,000 a year from 
such advertising, and that the passage of 
such a law would well nigh ruin it. That 
was enough. 

The secular newspapers are not ashamed 
to be purveyors of filth and indecency for 
hire. A person who takes up a country 
paper and runs over its pages, finding even 
its editorial columns sandwiched with quack 
advertisements, would naturally conclude 
that the principal aim and object of journal- 
ism was making known to the people effica- 
cious medical discoveries. The advertise- 
ments in many of the city papers under the 
head of ‘‘personal’’ are outrages upon de- 
cency, which ought to be suppressed by the 
strong hand of the law. A publisher who, for 
money, inserts such advertisements in his 
columns, is.no better in point of morals, and 
should not be regarded by the community as 
any better, than he would be if, for a small 
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fee, he should personally carry such lasciv- 
ious communications from one person to 
another. He is a pander and a go-between. 





Tue ‘‘Nationay’’ Courts.—A correspond- 
ent of the Portland Oregonian, takes Judge 
Deady, of the United States District Court 
for the District of Oregon, to task for calling 
the United States Courts ‘‘National Courts.’’ 
He says: 


‘In the syllabus to the case ‘in re Wan Yin,’ 
published to-day, Judge Deady designates the 
United States courts as national courts. By what 
authority is this done? In the ‘Secret Debates’ of 
the framers of the Federal Constitution will be 
found the following entry: ‘June 20, 1787—Judge 
Elsworth—I propose and therefore move to ex- 
punge the word national in the first resolve, and 
to place in the room of it, government of the 
United States, which was agreed to nem-con.’ 
Now, if the men who framed the Federal govern- 
ment, refused to call it a national government, by 
what right caa Judge Deady refer to one of its 
inferior vourts as a national court? But this un- 
warranted assumption of title by Judge Deady is 
a very sma]l matter compared with his unwarrant- 
ed assumption of power and jurisdiction. With- 
out a shadow of warrant his court has repeatedly, 
wantonly and unjustifiably interfered in the col- 
lection of State revenues, and in the local police 
regulations of this city, concerning which his court 
has really no more jurisdiction than has Justice 
Bushwiler’s court. But the gravest assumption 
of power was when his court, in defiance of that 
sacred constitutional provision—‘nor shall any 
person be subject for the same offense, to be twice 
put in jeopardy of life or limb’—subjected Barn- 
hart and Anderson to a second trial for the mur- 
der of an Indian. It is sincerely to be hoped that 
Judge Deady may soon realize the constitutional 
limits of his court’s jurisdiction, and not continue, 
by his absurd decisions, in cases he is not compe- 
tent to decide, to make himself the laughing-stock 
of the legal world.” xX. 


It occurs to us that itis not of much mo- 
ment what the Federal Courts call themselves, 
but that it is a matter of moment what juris- 
diction they assume to exercise. Several of 
the Federal district judges seem to think that 
it is their peculiar office to exercise a super- 
intending jurisdiction over the governors and 
the highest judicatories of the States, by 
means of the writ of habeas corpus. That 
subject has been before the American Bar 
Association at its two last meetings, and the 
matter of devising a remedy for these usur- 
pations is still in the hands of a special com- 
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mittee raised for that purpose, composed of 
eminent lawyers. A bill has just passed 
Congress restoring the appeal given by the 
Act of Congress of 1867, to the Supreme 
Court of the United States in habeas corpus 
cases. The author of the bill is Judge 
Poland, of Vermont, now a member of the 
House of Representatives, and formerly a 
justice of the Supreme Court of his State, 
and a lawyer eminent in his profession. The 
Senate Judiciary Committee in reporting 
favorably upon the bill, did Judge Poland 
the honor of adopting his report in its 
favor, drawn up as a member of the 
Judiciary Committee of the House. The ob- 
ject of the bill is, that grave constitutional 
questions, relating to the limitations of State 
and Federal authority, should be finally de- 
cided by the Supreme Court of the United 
States, and not, as now, by the district judges 
by means of the writ of habeas corpus. To 
put it in language which more nearly reaches 
the popular understanding, its object is, as 
Judge Poland, in an interview with a news- 
paper correspondent said, ‘‘to curb the antics 
of the district judges.”’ 


— 





How New York Looks To A CANADIAN 
Lawyer.—We find in the Canadian Law 
Journal, a letter from William B. Ellison, 
Esq., whom we judge to be a Canadian law- 
yer practicing in New York City, in which he 
points out all the difficulties to be overcome 
in order to establish one’s self in practice in 
that city, in the following language: 

‘‘New York State undoubtedly presents 
some advantages, in a pecuniary sense, to 
the practitioner of the law, in as much as his 
compensation is entirely the subject of the 
contract, expressed or implied between him- 
self and the client, and not at all subject to 
taxation by the taxing officer, who has simply 
the taxation of costs, as between party and 
party. This has the effect of creating abso- 
lutely no limit or criterion upon which com- 
pensation may be based; but as an attorney 
or counsellor becomes known for his ability, 
and conspicuous in his profession, his clients 
not only increase in number but his scale of 
compensation also increases. In a case 
where no contract is made for services, the 
extent of the compensation depends upon the 





nature of the services, amount involved, and 
the position in the profession occupied by the 
counsel or attorney. The scale of charges is 
much higher in New York than in Canada, 
but so is the cost of living and expenses inci- 
dental to business, but the increase in com- 
pensation is much higher proportionately than 
in the expenses of living. New York pre- 
sents much to attract the man who has fair 
ability and more than average health and en- 
ergy, there being no limit to the results to be 
achieved in the extent of business obtained 
or the compensation thereof. He with good 
health, honesty and well directed labor, con- 
tinuously applied, may rise above the average, 
and get beyond the strong current of com- 
petition, and then enjoy the fruits of his 
labor, if such labor has not, as in so many 
cases it has done, left a ruined constitution, 
a physical and mental wreck. If aman justly 
feels that he has some merits which will ena- 
ble him to outstrip the generality of men, 
New York affords him opportunities no other 
place on this continent does, to realize and 
reach the height of his ambition, but in the 
middle walks of professional life, the intense 
competition therein, caused by such vast 
numbers struggling in those paths, make the 
rewards of toil small, considering the neces- 
sarily unceasing efforts.’’ 


—_—_—_—— Se 


Tue Texas Paciric Forreirure Birt.— 
The following is a full text of the House bill, 
as amended and passed by the Senate, for- 
feiting the lands granted to aid in the con- 
struction of the Texas Pacific Railroad : 


‘Be it enacted, &c., That all lands granted to the 
Texas Pacific Railroad Company, under an Act of 
Congress entitled ‘an Act to incorporate the Texas 
Pacific Railroad Company, and to aid in the con- 
struction of its road and for other purposes, ap- 
proved March, 1871,’ and Acts amendatory there- 
of and supplemental thereto be, and they are here- 
by declared forfeited, and the whole of said lands 
restored under the general laws of the United 
States, as though said grant had never been made. 
Provided, That the price of the lands so forfeited 
and restored shall be the same as heretofore fixed 
for even sections within said grant. 

“That the Act of March 3, 1875, entitled ‘An Act 
for the relief of settlers within railroad limits,’ is 
hereby repealed.” 


It may be a question whether the above act 
is of any validity. If, in the original grant 
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Congress reserved the right to declare its 
forfeiture, this legislative forfeiture may be 
valid. But the general rule is that the for- 
feiture of a right or franchise is a judicial 
act. and that, if the legislature attempts to 
perform such an act, it usurps the peculiar 
province of the judicial department of the 
government, and its act is of no validity. 








NOTES OF RECENT DECISIONS. 





Expert EvipeNncE—OPINion OF SURVEYOR 
THAT A CerRTAIN CORNER WAS THE TRUE Cor- 
NER.—In Toomey v. Kay,' the Supreme Court 
of Wisconsin held that a surveyor who has 
surveyed a disputed boundary line and testi- 
fied that he located a corner at a certain 
point, may be asked whether he is satisfied 
that the corner which he located was or was 
not the true quarter section corner. In so 
holding, Cassoday, J., said: ‘‘If the question 
was objectionable, it was on the ground that 
it called for an opinion instead of facts. But 
we are to remember that the witness was 
a surveyor, had surveyed the line, and lo- 
cated the corner in question, and had given 
evidence showing his competency to testify as 
an expert. Mr. Lawson says that the opin- 
ion of a surveyor is admissible as to ‘whether 
certain piles of stones and marks on trees are 
monuments of boundaries ;’ also as to ‘wheth- 
er a particular line had been marked by the 
United States surveyor ;’ also as to ‘whether 
a mark on a certain tree is such as a surveyor 
would make;’ also as to ‘whether a certain 
pile of stones is an ancient monument ;’ and 
also as to ‘whether a given boundary line has 
been correctly run.? In support of these 
propositions he cites, among other cases 
which seem to the point, Davis v. Mason,* 
Knox v. Clark,‘ Shook v. Pate,’ Clegg v. 
Fields,® Mincke v. Skinner,’ Hoover v. Gan- 
zalus.5 In the Alabama case the surveyor 
was allowed to testify that the line run by 
himself ‘was run correctly.’ This is substan- 


122 N. W. Rep. 286. 

2 Lawson Ex. Ev. 8, 163. 
34 Pick. 156. 

4123 Mass. 216. 

560 Ala. 91. 

6 7 Jones Law, 37. 

7 44 Mo. 92. 

811 Serg. & R. 314. 





tially what was asked here as to the quarter 
section corner. These cases are not incon- 
sistent with Knoll v. State.? nor Yanke v. 
State,” nor any of the cases therein cited, 
for those cases are all distinguishable.”’ 





NEGLIGENCE — DerecTIvVE MacHINnery — 
ForEeMAN OF WorK ApbJustiInG MACHINERY Is 
A FELLOW-SERVANT.—The case of Peschel v. 
Chicago etc. R. Co. is an interesting 
contribution to the vexed question how far 
the liability of a master to his servant for in- 
juries to the latter through defective machin- 
ery extends, and under what circumstances a 
mere foreman of work is to be deemed the 
vice-principal of the master, and not a fellow- 
servant with a servant who is injured by ma- 
chinery while at work with him. The plaint- 
iff, a mason, employed with other masons, 
carpenters, and sectionmen in the erection of 
a water-tank and windmill for the defendant 
railroad company, was injured by the falling 
of a portion of the frame-work for the wind- 
mill, which he was assisting to raise. The 
apparatus for raising such frame-work con- 
sisted of a windlass or crab, tackle-blocks, 
ropes, the water-tank itself, and an anchor- 
post set in the ground about 60 feet distant, 
all of which had been placed in position and 
adjusted under the direction of the foreman. 
The fall of the framework was caused by the 
giving way of the anchor-post, which had not 
been set in the ground to a sufficient depth. 
It was held that the whole apparatus for 
hoisting could not be considered a single ma- 
chine which the defendant was bound to fur- 
nish adjusted and in position to do the work, 
but that the placing and adjustment of the de- 
tached appliances was a part of the work to 
be done. The injury was caused, therefore, 
not by any failure of the defendant to furnish 
proper and safe machinery and appliances, 
but by the negligence of the foreman in the 
management of such appliances. Such fore- 
man had no general authority to employ or 
discharge the men under him, but was sub- 
ordinate to a master carpenter, who had that 
authority, and who had charge and control of 
the different gangs of men working for the 


955 Wis. 255; s. c.,12 N. W. 
0 §1 Wis. 469; s. c., 8 N. W. 
1191 N. W. Rep. 269. 
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the company, and gave directions to the fore- 
man as to what they were to do. It was held 
that the foreman was a fellow-servant of the 
plaintiff, engaged in a common employment, 
and that the company was, therefore, not lia- 
ble for the injury. Taylor, J., dissenting, 
was of the opinion that the liability of a mas- 
ter to his servant for injuries caused by his 
neglect in furnishing safe and suitable ma- 
chinery for doing the work, or with which the 
servant may come in contact in doing the 
work, is the same, whether the machinery be 
made and put in shape for doing the work in 
the machine-shop of the master, or upon the 
ground where it is to be used by the servants. 
In either case the master is not liable for an 
injury to a servant which happens while he is 
employed in the construction of the machine 
through the negligence of a fellow-servant 
employed in the same work; but if the ser- 
vant is injured while using the machine after 
its construction is completed, by reason of any 
negligence in its construction of which he was 
himself not guilty, and of which he had no 
knowledge, the master is liable. In the opin- 
ion of the court, by Cote, C. J., and also in the 
dissenting opinion of Tay.or, J, the question 
is elaborately argued and many cases are 
cited.” 





Custopy or CHILDREN—RIGHT OF ADOPTIVE 
Fatuer as Acartnst Motner.—They have a 
statute in Iowa, and in a few other States, 
which enables a person to adopt the child of 
another person by deed duly recorded, so as 
to make the child his heir. Some contests 
have arisen between the adoptive parent and 
the real parent touching the custody of the 
adopted child. One of these was lately de- 
cided under the statute of Missouri,” but the 
contest was between the adoptive father and 
a Catholic Orphan Asylum, to which the 
mother, an abandoned women, had en- 
deavored to assign the custody of the child, 
after joining in the deed of adoption. The 
Orphan Asylum had previously endeavored, 
by means of a habeas corpus before a judge of 
the St. Louis Court of Appeals, to gain pos- 
session of the child merely for the purpose of 


12 Compare Chicago ete. R. Co. v. Ross, Ante. p. 27. 
13 Re Clements, 78 Mo. 352. 





attending to its religious education, basin® 
its claim upon the contention that the 
mother of the child was a Catholic, and hence, 
had a parent’s right, the father being dead, 
to prescribe the religion in which it should be 
trained, and that the adoptive father was an 
atheist, and hence, unfit to have its custody 
and education. The judge did not accede to 
this contention, but, finding that the adoptive 
father and his wife were not unfit persons by 
reason of their morals and situation in life, to 
have its custody, held that the rights secured 
to the father by the deed of adoption, in re- 
turn for the obligations toward the child, 
which, under the statute, the deed cast upon 
him, must prevail over any demand of a 
stranger based upon considerations touching 
the religious education of the child,—a thing 
with which the State has nothing to do. On 
a renewed habeas corpus before the Supreme 
Court of Missouri, the principal question was 
whether the deed of adoption was valid ; and, 
being of the opinion that it was, the court 
likewise gave the custody of the child to the 
adoptive father. A recent decision of the 
Supreme Court of Iowa, under the Iowa 
statute of adoption, proceeds upon a view as 
to the effect of an adoption which we under- 
stand to have been conceded by the Supreme 
Court of Missouri in the case above cited, 
namely, that whatever the rights of the adop- 
tive parent may be in respect of the custody 
of the adopted child, they cannot be greater 
than the rights of a natural parent; and that 
right, as is well known, is not an absolute 
right, but a trust which is controlled by the 
State upon considerations connected with the 
good of the child.” And, although it may 
seem hard that a man who had adopted as his 
own child the child of another which is a 
stranger to his blood, under a statute by which 
he has made such child his heir—the Missouri 
statute says ‘‘heir and devisee,’’ so that it 
seems the child will inherit from him unless 
disinherited by will, a possible thing in any 
event,—should be obliged to part with the 
custody of the child; yet the law is, that 
parental: rights, within certain limits, must 
yield to the paramount good of the child. 


14 Scott v. Pierce, 18 Reporter, 456. - 
1 Drum v. Keen, 47 Iowa, 435. 
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A WIFE’S LIABILITY AS SURETY FOR 
HER HUSBAND. 


A husband holds such a relation towards 
his wife that dealings between them are 
treated much as dealings between trustee 
and cestui qui trust, or between parent and 
child are ;!} but when the rights of third par- 
ties are involved, other principles come into 
play and interesting questions arise.” 

1. Wife’s capacity to be surety for her hus- 
band under general powers.—In the absence 
of express prohibition in the settlement or 
statute whence she derives her capacity to 
contract,? a wife can, to the full extent of 
that capacity, equitable * or statutory,’ con- 
tract as surety for her husband. Thus: 
Mortgages by a wife for her husband’s debts 
are common’—so are assignments of her 
personalty ;* and a married woman who can 


1 Darlington, 83 Pa. St. 572, 529, 27 Am. Rep. 726. 

2 See cases collected infra, n. 55. 

3 A married woman having no capacity to contract at 
common law, can do so only in —. or by statute. 

4Compare Perkins v. Elliott, 28 N. J. Eq. 526, 528, 
533; and Muller v. Bayley, 21 Gratt. 521, 529. 

5 Compare Wolff v. Van Metre, 19 Iowa, 134, 136; 
and Woolsey v. Brown, 74 N. Y. 82, 84. 

6 Greiner, 58 Cal. 115, 122; Colling v. Dawley, 4 Colo. 
138; Ayres v. Husted, 15 Conn. 504, 517; Edwards v 
Schoenaman, 104 Ill. 278, 285; Hubble v. \Wright, 23 23 
Ind. 322, 324; Law v. Anderson, 41 Iowa, 476, 478; Lat- 
imer v. Glenn, 2 Bush. 535, 548; Mayo v. Hutchinson, 
57 Me. 546, 777; Emerick v. Coakley, 35 Md. 188, 190; 
Hall v. Tay, 131 Mass. 192, 193; Watson v. Thurber, 11 
Mich. 457; Stone v. Montgomery, 35 Miss. 83, 104; Wil- 
cox v. Todd, 64 Mo. 388, 389; Harrall, 31 N. J. Eq. 101, 
102; W c's" . Brown, 74 N. Y. 82, 84; Purvis v. Car- 
staphan, 73 N.C. 575, 581; Baldwin v. Snowden, 11 
Ohio St. 203, 211; Moore v. Fuller, 6 Oreg. 272; S. C., 25 
Am. Rep. 524; Hatffer v. Carey, 73 Pa. St. 431, 482; Me- 
Gerrin v. White,6 Coldw.499; Rhodes v. Gibbs, 39 Tex. 
432; Muller v. Bayly, 21 Gratt. 521, 529; cases collected 
infra, n. 5d. 

7 Short v. Battle, 52 Ala. 456, 460; Spear v. Ward, 20 
Cal. 660, 674; Young v. Graff, 28 Ill. 20; Brockschmidt 
vs Segara, 72 Ill. 562; Washburn v. Roesch, 13 Ill. 
App. 268, 272; Hubble v. Wright, 23 Ind. 322, 324; Mof- 
fit v. Roche, 77 Ind. 48, 51; Wolff v. Van Meter, 23 
Iowa, 297; Green v. Scraange, 19 Lowa, 461, 465; Con- 
egys v. Clark, 44 Md. 108, 111; Heburn v. Warner, 112 
Mass. 271, 275; Smith v. Osborn, 33 Mich. 410; Arm- 
strong v. Stovall, 26 Miss. 275, 280; Schneider v. Stair, 
20 Mo. 269; Wilcox v. Todd, 64 Mo. 388; Robbins v. 
Abrahams,5 N. J. Eq. 465; Bank v. Burns, 46 N. Y. 
170, 175; MeVey v. Cantrell, 70 N. Y. ry! 297; $ Be Coy ~ 


Am. Rep. 605; Purvis v. Carstaphen, 73 N. C. 575, 58 
Moore v. Fuller, 6 Oreg. 272; s. C., 25 cz Rep. ort 


Bayler v. Commonwealth, 40 Pa. St. 37, 43; Jamison, 
3 Whart. 457; Lytle, 36 Pa. St. 131, 133; McFerrin v. 
White, 6 Cold. 499; Rhodes v. Gibbs, 39 Tex. 432; Mul- 
ler v. Bagly, 21 Gratt. 521, 529. See also infra, n. 55. 

8 Collins v. Dawley, 4 Colo. 138; s. c., 34 Am.Rep. 72; 
Pomeroy v. Manhattan, 40 Ill. 398; Emerick v. Coak- 
ley, 35 Md. 188, 190. 





make a promissory note,’ can endorse one 
for her husband.” For, as to her equitable 
separate estate she can do as she pleases “— 
it is necessary, however, to note that the dif- 
ferent rules which prevail as to when a con- 
tract of hers binds this estate,” apply to her 
contracts of suretyship, and while in some 
States any such contract binds it,” in others 
the contract must be for its benefit'* or ex- 
pressly charge it. As to her statutory sep- 
arate estate, since the statute does not pro- 
hibit her dealing with it for the benefit of 
others, and since no special incapacity to do 
so exists by the unwritten law, she may 
pledge or convey it for her husband’s debt. 
For the same reasons there is no ground for 
engrafting on general enabling acts an ex- 
ception as to suretyship."’ 

2. Her capacity limited by statute. — In 
some States statutes expressly,’* or by neces- 
sary implication,” prohibit a wife’s contracts 
as surety for her husband.” But such is not 
the effect of statutes forbidding contracts 
between husband and wife," or providing 
that a wife’s property shall not be liable for 
her husband’s debts.” Nor does a statute 
which prohibits such contracts as to her stat- 


9 See Kenworthy v. Sawyer, 125 Mass. 28, 29. 

10 Major v. Holmes, 124 Mass. 108, 109; Kenworthy v. 
Sawyer, 125 Mass. 28, 29; Goodnow v. Hill, 125 Mass. 
587,589. Compare DeVries vy. Conklin, 22 Mich. 255, 
258, 260; Sawyer v. Fernald, 59 Me. 500, 502. 

11 Muller v. Bagly, 21 Gratt. 521,529; post, §§ 206, 207. 

12 These rules are discussed in Stewart, Husb. & W. 
§§ 205-207. 

13 See Nunn v. Giohaa, 45 Ala. 370, 375; Short v. Bat- 
tle, 52 Ala. 456. 460; Deering v. Boyle, 8 Kans. 525; s. 
c., 12 Am. Rep. 480. 

14 See Willard v. Eastham, 15 Gray, 828, 335; Athol 
v. Fuller, 107 Mass. 487, 439; Perkins v. Elliott, 23 N. 
J. Eq. 526, 528, 533; Gosman, 69 N. Y. 87; s.c., 25 Am. 
Rep. 141; Hansee v. Dewitt, 63 Barb. 53; Bogert vy. 
Gulick, 65 Barb. 322; Hastman v. Ogborn, 54 Pa. St. 
120. 122 

15 See MeVey v. Cantrell, 70 N. Y. 295, 297; Perkins 
vy. Elliott, 23 N. J. Eq. 526, 528, 533. 

16 See Low v. Anderson, 41 Iowa, 476, 478. 

17 See Low v. Anderson, 41 Iowa, 476, 478; Mayo v. 
Hutchinson, 57 Me. 546, 547; Kenworthy v. Sawyer, 125 
Mass. 28, 29; Woolsey v. Brown, 74 N. Y. 82, 84; Com- 
monwealth v. Babcock, 42 N. Y. 613. The cases in the 
last five notes are merely illustrative of the text. 

8 Ga. R. C. 1873, § 1783; Ind. Rev. Stat. 1881, § 5119; 
N. J. Rev. 1877, p. 637. 

19 Bibb v. Pope, 43 Ala. 190, 206; Bowman v. Kauf- 
man, 30 La. An. I, 1021, 1025. 

* See also Northington v. Farber, 52 Ala. 45, 47; 
Dunbar v. Mize, 53 .Ga. 485, 487; Foxworth v. Magee, 
44 Miss. 430; Erwin v. Hill, 47 Miss. 675; infra n, 55 
Ala., Ga. & Miss. Cases. 

21 Major v. Holmes, 124 Mass. 108, 109; Mass 
Stat. 1882, p. 819, § 2. 

2 Hubble v. Wright, 23 Ind. 322, 324. 
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utory separate property affect her capacity as 
to her equitable separate property.” 

3. The contract must be otherwise binding. 
—The contract must, however, not only be 
one which though a married woman she 
has capacity to make,* but also one which 
would bind her as surety if unmarried.” 
Thus: There must be a _ consideration,” 
though it need not move to her ;” if she be- 
comes security for a debt before it is con- 
tracted, or afterwards, in accordance with a 
prior understanding, the debt itself is a bind- 
ing consideration ;* but if the debt has al- 
ready been contracted she cannot render her- 
self liable therefor without some new consid- 
eration,” such as an extension of time,® or a 
forbearance to sue,* and the statute of frauds 
requiring a memorandum of a promise to an- 
swer for the debt, etc., of another, applies 
equally to such promises by married women.” 
If her contract has been secured by the cred- 
itors’ illegal threats or duress,* she is not 
bound; but fraud on the part of her husband 
alone will not affect her liability ;* still she is 
more readily relieved for fraud than a stran- 
ger to her husband would be.* 

4. Implied suretyship.—Whenever a wife 
conveys or mortgages her property or binds 
herself for her husband’s debts, she does so 
prima facie simply as his surety,” but wheth- 


% Compare Short v. Battle, 52 Ala. 456, 460; with 
Northington v. Farber, 52 Ala. 45, 47. 

% Schmidt v. Postel, 63 Ill. 59, 60; Doyle v. Kelly, 75 
Ill. 574; O’Daily v. Morris, 31 Ind. 111, 115; Wolff v. 
Van Metre, 19 Iowa, 134, 136; West v. Laraway, 28 
Mich. 464, 465. 

2% Hetherington v. Hicon, 46 Ala. 297, 298; Sawyer v. 
Fernald, 59 Me. 500,502; DeVries v. Conklin, 22 Mich. 
255, 258, 260; Bayler v. Commissioners. 40 Pa. St. 37, 
44; Hatz, 40 Pa. St. 209, 212; White, 36 Pa. St. 134, 140. 
See Baylies on Sureties, chapter IV. 

2% Sawyer v. Fernald, 59 Me. 500, 502; supra n. 25. 

27 Hall v. Tay, 131 Mass. 192, 193. 

% See Baylies on Sureties, chapter IV. 

29 De Vries v. Conklin, 22 Mich. 255, 258, 260; supra, 
n. 25. 

% Green v. Scranage, 19 Iowa, 461, 465; Low v. An- 
derson, 41 Iowa, 476, 478. 

31 Emerick v. Coakley, 35 Md. 188, 190. 

#2 29 Car. 2, Cap. 3, § 4; Alex. Brit. Stat. p. 527. 

38 Green v. Scranage, 19 Iowa, 461, 466; McGrady v. 
Reilly, 14 Phila. 111, 112. 

% Eadie v. Simmon, 26 N. Y. 9, 12. 

% Rogers v. Adams, 66 Ala. 600, 602; Collins v. Was- 
sell, 34 Ark. 17, 35; Green v. Scranage, 19 Iowa, 461, 
465; Baldwin v. Snowden, 11 Ohio St. 203, 211. 

% Hammit v. Bull, 8 Phila. 29, 30. 

8 Huntingdon, 2 Bro. P. C.1, 2.White & T. Lead. 
Cas. (1010) Hassey v. Wilke, 525, 528; Spear v. Ward, 
20 Cal. 660, 674; Ayres v. Husted, 15 Conn. 504, 517; 
Latimer v. Glenn, 2 Bush. 535, 548; Johns v. Reardon, 





er she is so or not depends upon her intent,* 
and the debt may be shown to have really 
been hers.” Nor is she a surety, as far as 
concerns creditors if she is one of the origi- 
nal contractors and nothing else appears.” 

5. Incidents of her suretyship.—Whenever 
a wife is expressly or impliedly, as above, 
surety for her husband, she has the same 
rights as other sureties." Thus: She has her 
equity of exoneration.“ She may not only, 
if she has paid his debts, go against him for 
reimbursement pari passu with his other cred- 
itors,* being subrogated to the rights of the 
creditor she had paid,“ but she may compel 
him or his representatives to redeem her 
goods which have been pledged for his debt ;* 
and after his death she,“ or her representa- 
tives,“ or her creditor,** may have her prop- 
erty exonerated of its liability out of his real 
and personal estate, As in the case of oth- 
er sureties, she may compel the creditor to 
first exhaust the principal’s means; if any 
of his securities are released * or his time is ex- 
tended,” or if he buys the debt,® she is dis- 


11 Md. 465, 469; Knight v. Whitehead, 26 Miss. 245, 246; 
Wilcox v. Todd, 64 Mo. 388, 389; Loomer v. Wheel- 
right, 3 Sandf. ch. 135, 154; Bank v. Burns 46N. Y. 170, 
175; Purvis v. Carstaphan, 73 N. C. 575, 581; Miner v. 
Graham, 24 Pa. St. 491, 495; Hammit v. Bull, 8 Phila. 
29, 30; infra nn. 41-54. This does not apply to her re- 
ease of dower. Hawley v. Bradford, 9 Paige, 200, 201. 

38 Duffy v. Insurance, 8 Watts & S. 413, 433. 

89 3 Clinton v. Hooper, 3 Bro. C. C. 212, 213, 1 Ves. Jr. 
173; Kinnoul vy. Money, 3 Swanst. 208 n.; Spear vy. 
Ward, 20 Cal. 660, 674. 

# Alexander v. Bouton, 55 Cal. 15, 19; Ward y. 
Spear, 20 Cal. 660, 677. 

41 Wilcox v. Todd, 64 Mo. 388, 389; Van Horne vy. 
Everson, 13 Barb. 526, 530; Bank v. Burns, 46 N. Y. 
170, 175; Hawley v. Bradford, 9 Paige, 200, 201; Sheidle 
v. Weishler, 16 Pa. St. 184, 187. 

# Huntingdon, 2 Bro. P. C. 1, 2 White & T. Lead. 
Cas. (1010); Johns v. Reardon, 11 Md. 465, 460; Butter- 
field v. Stanton, 44 Miss. 15, 33; Wilcox v. Todd, 64 Mo. 
388, 389; Shinn v. Smith, 79 N. C. 310. 

43 Gleaves v. Paine, 1 DeGex, J., & S. ch. 87, 95, 96° 
supra n. 42. 

# Greener, 58 Cal. 115, 122, 12 Rep. 647; supra n: 42. 

4 Harrall, 31 N. J. Eq. 101, 102. 

# Aguilar, 5 Madd. 414; Stewart M. & D. § 460. 

4 Huntingdon, 2 Bro. P. C; 2 White & T. Lead Cas. 
(1010), (1015). 

4# Lancaster v. Evars, 10 Beav. 154, 266; supra n. 47 

49 Ayres v. Husted, 15 Conn. 504, 517; Johns v. Rear- 
don, 11 Md. 465, 470; Knight v. Whitehead, 26 Miss. 
245, 246; Fitch v. Cotheal, 2 Sandf. Ch. 29, 30; Miner v. 
Graham, 24 Pa. St. 491, 495; Weeks v. Haas, 3 Watts 
& S. 520, 523, 39 Am. Dec. 39; supra n. 42. 

© Moffit v. Roche, 77 Ind. 48, 51; Wilcox v. Todd, 64 
Mo. 388, 389; Sheible v. Weishlee, 16 Pa. St. 134, 187. 

51 Purvis v. Carstaphan, 73 N. C. 575, 582. 

52 Spear v. Ward, 20 Cal. 660, 674; Frickee v. Donner, 
35 Mich. 151; Smith v. Townsend, 25 N. Y. 479, 483; 
Bank v. Burns, 45 N. Y. 170, 175. But see Lytle, 36 
Pa. St. 131, 1383; supra n. 40. 
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charged. If her mortgaged estate is sold for 
her husband’s debt under a decree, she may 
have a decree over against him.™ 

6. Authorities.—The authorities on this sub- 
ject in the several States are very numerous 
and are collected in a note.” 

Davip STEWART. 
Baltimore, Md. ; 


58 Fitch v. Cotheal, 2 Sandf. Ch. 29, 30. 

544 Neimceiwiez vy. Gahn, 3 Paige, 614. 

5 Huntingdon, 2 Bro. P. C. 1, 2 White & S. Lead 
Cas. (1010); Rogers v. Adams, 66 Ala. 600, 602; Cole- 
man vy. Smith, 55 Ala. 368; Cowler v. Marks, 53 Ala. 
499, 47 Ala. 612; Mathews v. Sheldon, 53 Ala. 136; 
Shorb v. Battle, 52 Ala, 456, 460; Northington v. Far- 
ber, 52 Ala. 46,47; Davidson v. Lanier, 57 Ala. 318; 
Riley v. Pierce, 50 Ala. 93; Hethrington vy. Hixon, 46 Ala. 
297, 298; Minn v. Giohar, 45 Ala. 370, 375; Wilkinson 
v. Chauteam, 45 Ala, 337; Bibb v. Pope, 48 Ala. 190, 
200; Collins v. Wassell, 34 Ark. 17, 33; Greiner, 58 Cal. 
115, 122; Alexander v. Bouton, 55 Cal. 15, 19; Hassey 
v. Wilke, 55 Cal. 525, 528; Marlow vy. Barlew, 53 Cal. 
456; Ward v. Spear, 20 Cal. 660, 674, 677; Collins v. 
Dawley; 4 Colo. 188; 734 Am. Rep. 72; Ayres v. Hus- 
ted, 15 Conn. 504, 517; Ga, Code 1873, § 1783; Dunbar 
v. Mize, 53 Ga. 435, 487; Clark v. Valentine, 41 Ga. 143; 
Edwards v. Shoeneman, 104 Ill. 278, 285; Doyle v. 
Kelly, 63 Ill. 594; Brockschmidt v. Hagebrush, 72 IIl. 
562; Young v. Graff, 28 Il. 20; Pomeroy v. Manhattan, 
40 Ill. 398; Schmidt v. Postel, 63 Ill. 59, 60; Washburn 
v. Roesch, 13 Ill. Ap. 268, 272; Ind. R. 8. 1881, $5119; 
Moffit v. Roche, 77 Ind. 448; Buel v. Shuman, 28 Ind. 
464; Herron, 91 Ind. 278; O’Daily v. Morris, 31 Ind. 
111, 115; Coates v. McKee, 26 Ind. 223; Ellis v. Ken- 
yon, 25 Ind. 134; Hubbell v. Wright, 23 Ind. 322, 324; 
Kirk y. Tort, 13 Ind. 56; Iowa R. C. 1880, § 2506; 
Low v. Anderson, 41 Iowa 476, 478; Wolff v. Van 
Meter, 23 Iowa 297,19 Iowa, 134, 136; Reid v. King, 
23 Iowa 500; Green v. Scranage, 19 Iowa 461, 465; 
Hobson, 8 Brush, 665; Latimer v. Glenn, 2 Bush. 
535, 543; Bowman v. Kaufman, 30 La. An. IT 1021, 
1025; Keller v. Ruiz, 21 La. An. 283; Sawyer v. 
Lernald, 59 Me. 500, 502; Mayo v. Hutchinson, 57 
Me. 546, 547; Eaton v. Mason, 47 Me. 132; Comegys 
vy. Clark, 44 Md. 108, 111; Hall v. Eccleston, 37 Md. 
510, 520; Emerick v. Coakley, 35 Md. 188, 190; Hall 
vy. Tay, 181 Mass. 192, 198; Goodnow v. Hill, 125 
Mass. 587, 589; Kenworth vy. Sawyer, 125 Mass. 
28, 29; Major v. Holmes, 123 Mass. 108, 109; 
Thacker vy. Churchill, 118 Mass. 108, 109; Heburn v. 
Warner, 112 Mass. 271, 276; Athol v. Fuller, 107 Mass. 
437, 4389; Willard v. Eastham, 15 Gray, 328, 335; Bart- 
lett, 4 Allen, 440, 443; Frickee v. Donner, 35 Mich. 151; 
Smith v. Osborn, 33 Mich. 410; Denison v. Gibson, 24 
Mich. 187; West v. Laroway, 28 Mich. 464, 465; De 
Vries v. Conklin, 22 Mich. 255, 258-260; Watson v. 
Thurber, 11 Mich. 257; Wolf v. Binning, 3 Minn. 202; 
Klein v. McNamara, 54 Miss. 90; Viser v. Scruggs, 49 
Miss. 705; Erwin v. Hill, 47% Miss. 665; Foxworth v. 
Magee, 44 Miss. 420; Butterfield v. Stanton. 44 Miss. 
15, 38; McGavock v. Whittield, 45 Miss. 452; Stone v. 
Montgomery, 35 Miss. 83, 104; Knight v. Whitehead, 
26 Miss. 245, 246; Armstrong v. Stovall, 26 Miss. 275, 
280; Wilcox v. Todd, 64 Mo. 388, 389; Brown, 47 Mo. 
137; s. c.,4 Am. Rep. 320; Thompson v. Ella, 58N.H. 
490: Schneider v. Staihr, 20 Mo. 269; N. J. Rev. 
1877, p. 637 ;|Ferdon'v.-Miller,34 N. J. Eq., 10 notes cases 
collected; Merchant v. Thompson, 34 N. J. Eq. 73; 
Campbell v. Tompkins, 32 N. J. Eq. 170; Conover v. 








MUNICIPAL CORPORATION — DEFECTIVE 
HIGHWAY—DEFECTS NEAR THE TRAV- 
ELED PATH. 





BARNES v. INHABITANTS OF CHICOPEE. CAR- 
PENTER v. SAME DEFENDANT. 





Supreme Judicial Court of Massachusetts, Nov.1884. 


A traveler, driving with a horse and wagon, was pre- 
cipitated over an embankment which was but thirty- 
four feet from the traveled part of the highway, and 
which was not separated therefrom by a railing. It 
was held that he could not recover damages from the 
town. 


These were two actions of tort for injuries sus- 
tained to the plaintiffs on account of an alleged 
defective highway in the defendant town. At the 
point where the injury happened, the highway is 
fifty feet wide, and is a common earth road, with- 
out pavements or sidewalks. At the time of the 
injury, there was a marked traveled path in the 
road made by use and the passage of teams, and 
also a plainly marked path worn by foot-passen- 
gers. The foot-path was on the extreme souther- 
ly line of the highway. On the south side of the 
highway, and nine and a half feet therefrom, is 
the top-of a bank, being the north bank of the 
Chicopee river, which is thirty or forty feet high 
from the river and level with the road. There is 
no rail or guard of any kind upon the bank. 
From the worn track of teams to the edge of the 
bank, the distance is thirty-four feet. The acci- 
dent occurred about half-past six o’clock in the 
evening of November 30, 1883. 





v. Grover. 31 N. J. Eq. 539; Harrall, 31 N. J. Eq. 101, 
102; Perkins v. Elliott, 23 N. J. Eq. 526, 528; Hanford 
v. Bockee, 20 N. J. Eq. 101; Woolsey v. Brown, 74 N. 
Y. 82, 84; McVey v. Cantrell, 70 N. Y. 295, 297; Com- 
monwealth vy. Babcock, 42 N. Y. 613; Gosman, 69 N. 
Y. 87; s. c., 25 Am. Rep. 141; Bank v. Burns, 46 N. Y. 
170, 175; Smith v. Townsend, 25 N. Y. 479, 483; Miller 
v. Lockwood, 32 N. Y. 293; Eadie v. Simmon, 
26 N. Y. 9, 12; Bogert v. Gulick, 65 Barb. 322; 
Hausse v. Dewitt, 63 Barb. 53: Todd v. Ames, 
60 Barb. 454; VanHorne v. Everson, 13 Barb. 526, 
530; Hawey v. Bradford, 9 Paige, 200, 201; Neim- 
ceurez v. Gahn, 3 Paige, 614; Loomer v. Wheelright. 
3*Sandf. Ch. 135, 155; Fitch v. Cottheal, 2 Sandf. Ch, 
29, 30; Purvis v. Carstaphan, 73 N.C. 575, 581; Baldwin 
v. Snowden, 11 Ohio St. 203, 211; Moore vy. Fuller, 67 
Oregon 272; 25 Am. Rep. 524; Haffey v.Carey, 73 Pa. St. 
431, 482; Selden v. Merchants, 69 Pa. St. 424; Hartman 
v. Ogborn, 54 Pa. St. 120, 122: Bayler v.Commissioners, 
40 Pa. St. 37, 44; Hotz, 40 Pa. St. 209, 212; White, 36 
Pa. St. 134, 140; Lytle, 36 Pa. St. 131, 133; Block v. Gal- 
way, 24 Pa. St. 18; Sheele v. Weisklee, 16 Pa. St. 134, 
137; Jamison, 3 Whart. 457; 31 Am. Dec. 53; Weeks 
v. Haas, 3 Watts & S. 520, 523; 39 Am. Dec. 396; Duffy 
v. Insurance, 8 Watts & S. 413, 433; MceGerrin v. White, 
6 Coldw. 499; McCline v. Harris, 7 Heisk. 379; Rhodes 
v. Gibbs, 39 Tex. 482; Covington v. Burleson, 28 Tex. 
368; Hutchinson v. Underwood, 27 Tex. 255; Shelby v. 
Burtis, 18 Tex, 644; Muller v. Bayly, 21 Gratt. 521, 529. 
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Opposite the point where the highway joins the 
Granby road, there is a street lamp, which was 
unlighted at the time of the accident. The plaint- 
iff, Carpenter, with his two children, aged five 
and nine years, together with his cousin, Mitchell 
Carpenter, started to drive from Chicopee Falls 
over said road to their home in South Hadley 
Falls, and while on their way, the hat of one of 
the children was blown off, and the carriage was 
stopped to recover it. While one of the men got 
out and ran back to get the hat, the horse began 
to back, and in an instant, despite the efforts of 
both men, went down the bank. The horse was 
killed, the carriage and harness broken, and the 
plaintiff Carpenter injured. At the time the horse 
began to back, the team was not in the marked 
carriage-path, but was upon the southerly side of 
the highway, nine and a half feet from the edge 
of the bank, and in the path made by the foot- 
passengers. 

The plaintiffs claimed that the want of a guard 
or railing upon the bank was a defect. The de- 
fendant contended that it was not bound to main- 
tain a rail or guard thereon; and the presiding 
justice so ruled, to which ruling the plaintiffs ex- 
cepted. 

E. H. Lathrop for the plaintiffs; G. M. Stearns 
for the defendant. 

DEVENS, J., delivered the opinion of the court: 

In order that the plaintiff should recover, it was 
necessary that he should show that the defect in 
the highway ‘‘which caused the injury,’ existed 
either in the highway, or so immediately contigu- 
ous to it as to make it dangerous to travel on the 
highway itself. Sparhawk v. Salem, 1 Allen, 30. 
The test is ‘‘whether there is such risk of a trav- 
eler using ordinary care in passing along the 
street, being thrown or falling into the dangerous 
place, that a railing is necessary to make the way 
itself safe and convenient.”’ Alger v. Lowell, 3 
Allen, 102; Adams v. Natick, 13 Allen, 429. 
A town is therefore ‘bound to erect bar- 
riers or railings when a dangerous place is in 
such close proximity to the highway as to make 
traveling on the highway unsafe. But it is not 
bound to do so, to prevent travelers from straying 
from the highway, although there is a dangerous 
place at some distance from the highway, which 
they may reach by so straying.” Puffer v. Orange, 
122 Mass. 389, and authorities there cited. In de- 
termining whether a defect is in such close prox- 
imity as to render traveling upon it unsafe, that 
proximity must be considered with reference to 
the highway ‘“‘as traveled and used for the public 
travel” rather than as located. Warner v. Holy- 
oke, 112 Mass. While it may be impossible to de- 
fine at what distance in feet and inches a danger- 
ous place must be from the highway, in order to 
cease to be in close proximity to it, and while it 
must often be a practical question, having regard 
to many circumstances to be decided by a jury, 
yet it has been held in certain cases as matter of 
law, that a jury was not authorized in finding that 





the dangerous place was in such proximity to the 
highway as to render traveling thereon unsafe. 
Thus in Murphy v.Gloucester.105 Mass.,the defect- 
ive place was twenty-five feet from the highway. In 
Puffer v. Orange, 122 Mass. 389, it was from twen- 
ty to thirty feet; in Daily v. Worcester, 131 Mass. 
452, it was twenty-eight feet. In all these cases, the 
place where the accident happened was reached 
by passing over a level space, which intervened 
between it and the highway; yet these defective 
places were held not dangerously contiguous. 
The case at bar is within the rule thus adopted. 
As shown by the plan which is made part of the 
report, and as described therein, “there was a 
marked, traveled path made by use and the pas- 
sage of teams.’’ There was also a plainly marked 
path worn by foot passengers. From the worn 
track of teams to the edge of the bank, by a fall 
down which the injury occurred, was thirty-four 
feet. This bank was nine and a half feet from the 
highway as located, and the foot-path was on the 
extreme southerly side of the highway. The 
causes of the injury to the plaintiff were the dark- 
ness, his failure to keep the carriage-path, his 
traveling on that made by foot-passengers at the 
extreme edge of the highway as located, and the 
subsequent misconduct of the horse. It cannot be 
said that a bank thirty-four feet from the traveled 
way as used, rendered it unsafe to travel thereon. 
This distance was sufficient to provide for those 
contingencies which from time to time, might 
render nece*sary a road somewhat wider than that 
actually traveled. 
Judgment on verdict. 





JURISDICTION OF UNITED STATES SU- 
PREME COURT IN HABEAS CORPUS 
CASES. 





EX PARTE ROYALL.* 





Supreme Court of the United States, Nov. 10,1884. 


The Supreme Court has no jurisdiction under the 
form of an appeal or writ of error to review a decision 
of a circuitcourt upon a writ of habeas corpus, in the 
case of a person alleged to be “restrained of his liberty 
in violation of the constitution or any law or treaty of 
the United States.” Such an appeal was given by the 
act of February 5, 1867, c. 28, (14 St. 385) but it was 
taken away again by the act of March 27, 1868, c. 34, 
(15 St. 44) and has never been restored. 


Motion for leave to file a petition for a writ of 
certiorari. 

Wm. L. Royall, for motion. 

WalrE, C. J., delivered the opinion of the court: 

The petition which we are asked to grant per- 
mission to file praysfor a writ of certiorari command- 
ing ‘the clerk of the circuit court ofthe United 
States for the Eastern district of Virginia to cer- 


*S.c.,5 U.S. Sup. Ct. Repr. 99. 
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tify to this court a full, true, and perfect transcript 
of the record, judgment, and proceedings had in 
the circuit court,”’ under a writ of habeas corpus, 
issued by that court on the application of the pe- 
titioner, for the purpose of an inquiry into the 
cause of his detention by the hustings court of the 
city of Richmond for trial upon an indictment 
found against him in that court. The circuit 
court refused to discharge the prisoner, but, on 
his ‘‘stating that he intended to apply to this 

* * * court to review the order made by the circuit 
court,’’ that court admitted him ‘‘to bail, the con- 
dition of his bond being that he should appear 
here on the fir:t day of the present term, * * * 
and if this court should fail to make any order in 
the case, then to appear before the * * * Gir- 
cuit court, * * * and abide by the further or- 
der of that court.”’ The petition further prays 
that this court ‘‘may make all such other orders as 

* * * petitioner’s case may require, and as 
may be necessary to give him the full protection 
of the constitution and laws of the United States. 
That the cause of * * * petitioner’s unlawful 
custody may be inquired into, and that the erro- 
neous judgment of the circuit court may be re- 
viewed and reversed, and * * * petitioner re_ 
stored to the liberty of which he has been illegally 
and unconstitutionally restrained.” 

This court has no jurisdiction, under the form 
of an appeal or writ of error toreview a decision of 
a circuit court,upon awrit of habeas corpus in the 
case of a person ‘“‘alleged to be restrained of his lib- 
erty in violation of the constitution or of any law or 
treaty of the United States.’ Such an appeal was 
yiven by the act of February 5, 1867, c. 28, (14 St. 
385) but it was taken away by the act of March 27, 
1868, c. 34, (15 St. 44) and has never been 
restored. 

In Ex parte Yerger, 8 Wall. 103, it was held 
“that, in all cases where a circuit court of the 
United States has, in the exercise of its original 
jurisdiction, caused a prisoner to be brought be- 
fore it, and has, after inquiring into the cause of 
detention, remanded him to the custody from 
which he was taken, this vourt, in the exercise of 
its appellate jurisdiction, may, by the writ of 
habeas corpus, aided by the writ of certiorari, re- 
view the decision of the circuit court, and, if it be 
found unwarranted by law, relieve the prisoner 
from the unlawful restraint to which he has been 
remanded.”’ The jurisdiction is acquired by this 
court in such a case through its own writ of habeas 
corpus, and, until that is issued, there is no power 
to proceed. In the present case no such writ is 
asked for, and, as the circuit court has not yet re- 
manded the prisoner to the custody from which 
he was taken, he is in no condition to apply for 
one under the ruling in Yerger’s Case. We know 
of no authority in the circuit court to take a bond 
from a prisoner brought before it, by its own writ 
of habeas corpus, to appear in this court to answer 
that writ. Itfollows that, if we had before us the 
record which it is sought to bring up by the cer- 





tiorari, we could not proceed to a review of the 
decision complained of, and the motion for leave 
to file a petition for the writ is denied. 





TAXATION FOR PRIVATE PURPOSES. 





COLE v. CITY OF LA GRANGE.* 





Supreme Court of the United States, Jan. 5, 1885. 


1. Taking Private Property for Private Use.—Under 
American Constitutions, private property cannot be 
taken, either under the power of eminent domain or 
under the pretense of taxation, for private use. 


2. Taxation to Aid Manufacturing Corporation.— 
The legislature of Missouri has no power to authorize 
a municipal corporation to issue its bonds to a private 
manufacturing corporation. 


In error to the Circuit Court of the United States 
for the Eastern District of Missouri. 

Geo. A. Sanders, for plaintiff in error; David 
Wagner, for defendant in error. 

Gpay, J., delivered the opinion of the court: 

This was an action to recover the amount of 
coupons for interest from January 1, 1873, to Janu- 
ary 1, 1880, attached to twenty-five bonds, all ex- 
actly alike, except in their serial numbers, and 
one of which was as follows: 


“UNITED STATES OF AMERICA, STATE OF MIS- 


‘“‘souRI, CITY OF LA GRANGE. ° 
“No. 23. $1,000. 


‘**Know all men by these presents, that the City 
of La Grange doth, for a good, sufficient, and val- 
uable consideration, promise to pay to the La 
Grange Iron and Steel Company, or bearer, the 
sum of one thousand dollars, in current funds, 
thirty years after the date hereof, at the Third 
National Bank, City of New York, together with 
interest thereon at the rate of eight per cent. per 
annum, payable annually in current funds, on the 
first day of each January and July ensuing the 
date hereof, on presentation and surrender of the 
annexed interest coupons at said Third National 
Bank. 

“This bond is issued under an ordinance of the 
city council of the said City of La Grange, passed 
and approved September 22, 1871, under and in 
pursuance of an act of the legislature of the State 
of Missouri, entitled ‘An act to amend an act en- 
titled an act to incorporate the City of La Grange,’ 
approved March 9, 1871, which became a law and 
went into force and effect from and after its said 
approval. 

‘This bond to be negotiable and transferable by 
delivery thereof. 

“In testimony whereof, the city council of the 
City of La Grange hath hereunto caused to be af- 
fixed the corporate seal of said city, and these 
presents to be signed by the mayor, and counter- 


* Affirming s. c., 19 Fed. Rep., 871. 
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signed by the clerk, of the city council of said 
city, this fourteenth day of December, 1871. 


[SEAL.] “J. A. Hay, Mayor, 
“R. MCCHESNEY, Clerk.”’ 


The petition alleged that the City of La Grange, 
on December 14, 1871, executed the twenty-five 
bonds, and delivered them to the La Grange Iron 
& Steel Company, under and by virtue of the au- 
thority contained in section 1 of article 6 of the 
city charter, as amended by an act of the legisla- 
ture of Missouri, approved March 9, 1871 (which 
section, as thus amended, was set forth in the pe- 
tition, and is copied in the margin!), and under 
and by virtue of an ordinance of the city, dated 
September 22, 1871, by which an election was au- 
thorized to be held in the city on October 4, 1871, 
to test the sense of the people of the city upon 
the question of issuing the bonds; that, in com- 
pliance with the ordinance and with the city char- 
ter, an election was held at which the proposition 
was adopted by a two-thirds vote of the qualified 
voters; and that on September 1, 1872, the plaint- 
iff bought the twenty-five bonds, for value, rely- 
ing upon the recitals on theirface, without knowl- 
edge of any irregularity or defect in their issue,— 
of all which the defendant had notice,—by means 
whereof the defendant became liable and prom- 
ised to pay to the plaintiff the sums specified in 
the coupons, according to their tenor and effect. 

The answer denied all the allegations of the 
petition; and for further answer averred that the 


1 Section 1. The city council shall have power to levy 
and collect taxes upon all real and personal property 
within the limits of the corporation, not to exceed one- 
half of one per centum per annum upon the assessed 
valuation thereof, in any manner to be provided by or- 
dinance not repugnant to the Constitution of the State 
of Missouri. And whenever twenty-five persons, who 
are tax-payers and residents of the City of La Grange, 
shall petition the city council, setting forth their desire 
to donate or subscribe to the capital stock of any rail- 
road-or manufacturing company, or for the improve- 
ment of any road leading into the city, or for increas- 
ing the trade, travel, or commerce thereof, or for secur- 
ing the location and maintenance of any manufacturing 
company, stating the terms and conditions on which 
they desire such donation or subscription to be made, 
it shall be the duty of the ¢ity council to order an elec- 
tion to be held, at wich the qualified voters of said 
city shall be allowed to vote; aud if it shall appear 
from the returns of said election that two-thirds of the 
resident tax-payers have voted in favor of such donation 
or subscription, it shall be declared carried by procla- 
mation of the mayor, and a special tax of not exceed- 
ing two per centum per annum may be levied on the 
assessed value of real and personal property to pay such 
donation or subscription, and the city council shall, 
under the hand of the mayor, and attested by the seal 
ef said city, issue bonds of the City of La Grange to 
the amount of the capital stock so subscribed, or to the 
amount of the donation made to any such enterprise, 
or for any purpose hereinbefore specified; which said 
bonds shall be conditioned upon the proposition sub- 
mitted and voted upon at the election held for that pur- 
pose, and said bonds shall not beara greater rate of 
interest than ten per centum per annum. 





act of the legislature mentioned in the petition, 
approved March 9, 1871, attempted to give, and 
by terms did give, to the city authority to make 
gifts and donations to private manufacturing asso- 
ciations and corporations; that the city council, 
purporting to act under such authority, by an or- 
dinance adopted September 22, 1871 (which was 
referred to inthe answer and is copied in the 
margin*), did submit to a vote of the citizens a 
proposition to give or donate to the La Grange 
Iron & Steel Company, a private manufacturing 
company, formed and established for the purpose 
of carrying on and operating a rolling-mill, the 
sum of $200,000; that, in accordance with that 
ordinance, the bonds of the city were issued, with 
interest coupons attached, a part of which were 
those sued on; and that the bonds and coupons 
were issued to said manufacturing company, which 
was a strictly private enterprise, formed and pros- 
ecuted for the purpose of private gain, and which 
had nothing whatever of a public character, and 
it was incompetent for the legislature to grant au- 
thority to cities or towns to make donations and 
issue bonds to mere private companies or associa- 
tions having no public functions to perform, and 
the act of the legislature and the ordinance of the 
city were void; wherefore the bonds and coupons 
were issued without any legal authority, and were 
wholly void. 

To this answer the plaintiff filed a general de- 
murrer, which was overruled by the court, and, the 
plaintiff electing to stand by his demurrer, judg- 
ment was entered for the defendant. 19 Fed. Rep. 
871. The plaintiff sued out this writ of error. 

The general grant of legislative power in the 
constitution of a State does not enable the legisla- 
ture, in the exercise either of the right of eminent 
domain or of the right of taxation, to take private 
property, without the owner’s consent, for any but 
a public object. Nor can the legislature authorize 
counties, cities, or towns to contract, for private 


2 Be it ordained by the city council of the City of La 
Grange as follows: That upon petition of John M. 
Glover, and twenty-five other tax-payers of said city, 
an election be, and is hereby, ordered to be held at the 
city hall in said city, on Wednesday, the fourth day of 
October next, to test the sense of the legal voters of 
said city on the propriety of the said city donating ten 
acres of Jand and two hundred thousand dollars in 
city bonds, to be due in thirty years from date, and to 
bear interest at the rate of eight per cent. per annum, 
the interest to be paid semi-annually, at New York or 
Boston, to Isaac R. Adams and associates, in consider- 
ation that the said Isaac R. Adams and associates will 
build and construct at the City of La Grange a rolling- 
iron mill of sufficient capacity to roll twenty-five thou- 
sand tons of railroad iron per annum, the said mill to 
be built within one year from the date of the election 
herein ordered, and the said company shall operate 
and maintain the same at the city of La Grange for the 
term of twenty years from its completion, in accord- 
ance with the memorandum and agreement here filed 
of this date; and on the ballot of each voter shall be 
written or printed “for the donation,” or “against the 
donation.” Adopted September 22, 1871. 

J. A. Hay, Mayor. 
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objects, debts which must be paid by taxes. It 
cannot, therefore, authorize them to issue bonds to 
assist merchants or manufacturers, whether nat- 
ural persons or corporations, in their private busi- 
ness. These limits of the legislative power are 
now too firmly established by judicial decisions to 
require extended argument upon the subject. 

In Loan Association v. Topeka, 20 Wall. 655, 
bonds of a city, issued, as appeared on their face, 
pursuant to an act of the legislature of Kansas, to 
a manufacturing corporation, to aid it in establish- 
ing shops in the city for the manufacture of iron 
bridges, were held by this court to be void, even 
in the hands of a purchaser in good faith and for 
value. A like decision was made in Parkersburg 
v. Brown, 106 U. 8. 487; s. c., 1 Sup. Ct. Rep. 442. 
The decisions in the courts of the States are to the 
same effect. Allen v. Jay, 60 Me. 124; Lowell v. 
Boston, 111 Mass. 454; Weismer v. Douglas, 64 N. 
Y. 91; In re Eureka Co., 96 N. Y. 42; Bissell v. 
Kankakee, 64 Ill. 249; English v. People, 96 Tl. 
566; Central Branch U. Pac. R. Co. v. Smith, 23 
Kan. 745. We have been referred to no opposing 
decision. The cases of Hackett v. Ottawa, 99 U. 
S. 86, and Ottawa v. National Bank, 105 U.S. 342, 
were decided, as the chief justice pointed out in 
Ottawa v. Carey, 108 U. S. 110, 118; s. c., 2 Sup. 
Ct. Rep. 361, upon the ground that the bonds in 
suit appeared on their face to have been issued for 
. municipal purposes, and were therefore valid in 

the hands of bona fide holders. In Livingston v- 
Darlington, 101 U.S. 407, the town subscription 
was towards the establishment of a State reform 
school, which was undoubtedly a public purpose, 
and the question in controversy was whether it 
was a corporate purpose within the meaning of 
the Constitution of Illinois. In Burlington v. 
Reasley, 94 U.S. 310, the grist-mill, held to bea 
work of internal improvement, to aid in construct- 
ing which a town might issue bonds under the 
statutes of Kansas, was a public mill which ground 
for toll for all customers. See Osborne vy. Adams 
Co., 107 U.S. 181; s. c., 1 Sup. Ct. Rep. 168; and 
109 U. 8.1; s. c..3 Sup. Ct. Rep. 150; Blair v. 
Cuming Co., 111 U. 8. 363; s. c., 4 Sup. Ct. Rep. 
449. Subscriptions and bonds of towns and cities, 
under legislative authority, to aid in establishing 
railroads, have been sustained on the same ground 
on which the delegation to railroad corporations 
of the sovereign right of eminent domain has been 
justified,—the accommodation of public travel. 
Rogers v. Burlington, 3 Wall. 654; Queensbury v. 
Culver, 19 Wall. 83; Loan Association v. Topeka, 
20 Wall. 661, 662; Taylor v. Ypsilanti, 105 U.S. 
60. Statutes authorizing towns and cities to pay 
bounties to soldiers have been upheld, because the 
raising of soldiers is a public duty. Middleton vy. 
Township of Mullica, 112 U.S. 433; s. C., ante, 
198; Taylor v. Thompson, 42 Ill. 9; Hilbish v. 
Catherman, 64 Pa. St. 154; State v. Richland 
Township, 20 Ohio St. 362; Agawam v. Hampden, 
130 Mass. 528, 534. 

The express provisions of the Constitution of 





Missouri tend to the same conclusion. It begins 
with a declaration of rights, the sixteenth article 
of which declares that ‘*no private property ought 
to be taken or applied to public use without just 
compensation.”” This clearly presupposes that 
private property cannot be taken for private use. 
St. Louis Co. Ct. v. Griswold, 58 Mo. 175, 193; 2 
Kent Comm. 339 note, 340. Otherwise, as it makes 
no provision for compensation except when the 
use is public, it would permit private property to 
be taken or appropriated for private use without 
any compensation whatever. It is true that this 
article regards the right of eminent domain, and 
not the power to tax; for the taking of property 
by taxation requires no other compensation than 
the tax-payer receives in being protected by the 
government to the support of which he contrib- 
utes. But, so far as respects the use, the taking of 
private property by taxation is subject to the same 
limit as the taking by the right of eminent do- 
main. Each is a taking by the State for the pub- 
lie use, and not to promote private ends. 

The only other provisions of the Constitution of 
Missouri, having any relation to the subject, are 
the following sections of the eleventh article: 
“Sec. 13. The credit of the State shall not be given 
or loaned in aid of any, person, association, or 
corporation; nor shall the State hereafter become 
a stockholder in any corporation or association, 
except for the purpose of securing loans hereto- 
fore extended to certain railroad corporations by 
the State. Sec. 14. The General Assembly shall 
not authorize any county, city, or town to become 
a stockholder in, or loan its credit to, any com- 
pany, association, or corporation,unless two-thirds 
of the qualified voters of such county, city, or 
town, ata regular or special election to be held 
therein, shall assent thereto.*’ Both these sections 
are restrictive, and not enabling. The thirteenth 
section peremptorily denies to the State the power 
of giving or lending its credit to, or becoming a 
stockholder in, any corporation whatever. The 
aim of the fourteenth section is to forbid the legis- 
lature to authorize counties, cities, or towns, with- 
out the assent of the tax-payers, to become stock- 
holders in, or to lend their credit to, any corpora- 
tion, however public its object (State v. Curators 
State Univ.,57 Mo. 178); notto permit them to be 
authorized, under any circumstances, to raise or 
spend money for private purposes. 

It isfaverred in the answer, and admitted by the 
demurrer, that the La Grange Iron & Steel Com- 
pany, to which the bonds were issued, was ‘‘a 
private manufacturing company, formed for the 
purpose of carrying on and operating a rolling- 
mill,” and ‘‘was a strictly private enterprise, 
formed and prosecuted for the purpose of private 
gain, and which had nothing whatever of a public 
character.”* The ordinance referred to shows that 
the mill was to manufacture railroad iron; but 
that is no more a public use than the manufacture 
of iron bridges, as in the Topeka case, or the 
making of blocks of stone or wood for paving 
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streets. There can be no doubt, therefore, that 
the act of the legislature of Missouri is unconsti- 
tutional,and that the bonds, expressed to be issued 
in pursuance of that act, are void upon their face. 
As for this reason the action cannot be maintained, 
it is needless to dwell upon the point that the an- 
swer demurred to, besides the special defense of 
the unconstitutionality of the act, contains a gen- 
eral denial of the allegations in the petition. 
That point was mentioned and passed over in the 
opinion of the circuit court, and was not alluded 
to in argument here, the-parties in effect assuming 
the general denial in the answer to have been 
withdrawn or waived, and the case submitted for 
decision upon the validity of the special defense. 
Judgment affirmed. 
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1. APPEAL.—Decree for injunction and account a 
Final Decree.—A decree perpetually enjoining de- 
fendants from imitating and selling the goods of 
complainants, and referring the case to a commis- 
sioner to take an account of profits, etc., and re- 
port the amount to the court, is a final decree, and 
appealable. Smith v. Walker, S. C. Mich., Jan. 
29, 1885; 22 N. W. Rep. 267. 


2. APPELLATE PROCEDURE.—Encumbering Opin- 
ions with Discussions of Fact.—It is not expected 
that the court will encumber its legal opinions, in 
cases mainly of fact, with much more than a state- 
ment of its conclusions from the facts, without 
detailing the facts themselves.—Robinson v. Clark, 
8. C. Me., Dec. 13, 1884; 76 Me. 493 (Adv. Sheets). 


3. BANK OFFICERS—CERTIFICATE OF DEPOSIT TO 
CASHIER’S CREDIT INDIVIDUALLY.—2. Where a 
bank cashier issues certificates of deposit stating 
that he has to his credit individually in.the bank 
the money called for in the certificate and that the 
bank would pay to his order the amounts so depos- 
ited upon the return of the certificate, he under- 
took to bind his principal ina method forbidden 
by law and such certificates are void on their face 
and no person accepting them could claim that he 
was a bona fide holder. Lee v. Smith, S. C. Mo. 
Feb. 16, 1885. 


- 


. CONTEMPT—Demand Necessary before Husband in 
Contempt for refusing to pay Alimony.—A personal 
demand of payment of the amount awarded a 
complainant ina divorce suit,as temporary alimony, 
solicitor’s fees, and expenses, must be made upon 
the defendant before he can be committed for con- 
tempt in refusing to obey the order of the court. 
Edison v. Edisun, 8. C. Mich., Jan, 28, 1885; 22 N. 
W. Rep. 264. 





5. CRIMINAL PROCEDURE.—New Trial. because of 
Disqualification of Juror.—Affidavits, on motion 
for new trial on ground that one of the jurors was 
not a qualified elector, held insufficient to establish 
such disqualification, and new trial refused. Peo- 
ple v. Scott 8.C. Mich., Jan. 28, 1885; 22 N. W. 
Rep. 274. 


. Knowledge of Disqualifications.—When a 
new trial is asked on the ground ofthe disqualifi- 
cation of a juror, it must appear affirmatively that 
the party convicted had no knowledge of the al- 
leged disqualification until after the jury had been 
impaneled, when it was too late to take the objec- 
tion by challenge. Ibid. 
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- DaMaGES.—Elements of where Traveller is Pre- 
vented from reaching a Train by Reason of High- 
way being Obstructed by Ruling Train.—In an ac- 
tion for damages caused by such an obstruction, ex- 
penses incurred by plaintiff by being detained un- 
til too late to take the train intended, may be re- 
covered. Patterson v. Detroit, L. &. N. R. Co., 
S. C. Mich., Jan. 28, 1885; 22 N. W. Rep. 260. 


8. DaMaGEsS—Measure of—For Personal Injury from 
Negligence.—In case against a railway corporation 
for negligence resulting in a personal injury, the 
court instructed the jury that if they found for the 
plaintiff, then in fixing the damages they should 
take into consideration all the circumstances as 
disclosed by the evidence, “such as the circum- 
stances as disclosed by the evidence, “‘such as the 
circumstances attending the injury.”? There was no 
evidence given to authorize exemplary damages 
and none were claimed by the plaintiff: Held, that 
the instruction was not open to the objection that 
it authorized the jury to give punitive damages 
under the circumstances, and could not mislead 
the jury. Pa. Co. v. Frana, 8. C. Ill., Ottawa, 
Nov. 17, 1884. 


9. DrivorcE—Alimony—Sequestration of Real Es- 
tate of Husband.—Real estate cannot be seques- 
trated for the purpose of securing the payment of 
alimony or allowances, so as to establish a lien 
thereon, unless it be described by some definite 
terms that will give identification. Hills v. Hills, 
S. C. Me., Dec. 2, 1884; 76 Me. 486 (Adv. Sheets). 


10. DOWER IN PERSONALTY—Fraudulent Bequests 
to Defeat Same.—The statute giving the widow 
dower out of the husband’s personalty, applies only 
to the personalty which he held at the time of his 
death, unless indeed it appears that in anticipation 
of his death, and for the purpose of defeating 
his widow’s right, he gives away or makes other 
disposition of his chattels during his lifetime. In 
such case, however, the widow’s only remedy is to 
pursue the chattels into the hands of the donee, 
and seek in equity to set aside the gift as fraudu- 
lent as against her dower rights. She cannot, in 
equity, pass by the fraudulent donees or grantees 
of her husband, and ask to have the money out of 
which she was defrauded by his charged against 
her husband’s estate to the prejudice of residuary 
legatees or distributees. Straat v. O'Neil, S. C. 
Mo. Feb. 16, 1885. 


11. EMINENT Domain—Taking Property already 
Devoted to Public Use—Construction of Charter. 
—In the absence of a clearly expressed intention to 
the contrary, the courts will not so construe a rail- 
way charter, as to authorize one company to take 
the property of another already devoted to a par- 
ticular public use, for the purpose of applying it 
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to the same use. When there is no change in the 
use, it becomes a matter of mere private concern, 
without at all affecting the public interests. This 
rule applies only when the taking would result 
simply in a change of ownership, without affecting 
the use of the property sought to be taken. The 
condemnation of a piece of ground fora right of 
way, and the construction of an abutment thereon 
for a bridge essential to its use as a right of way, 
which piece of ground had before been used by 
another railroad company for a wharf or dock, for 
the receiving and discharge of freights, is not a 
condemnation for the same public use. C. & N. 
R. Co.v. C. & E. R. Co., 8. C. Tll., Ottawa, Nov. 
17, 1884. 


12. . Petition may be Filed in Superior Court. 
—The Superior Court of Cook county, being in law 
a circuit court, it follows that where a special stat- 
utory jurisdiction is conferred on the Circuit Court, 
the Superior Court will, by the same act, though 
not named, acquire a like jurisdiction, and vice 
versa. The Superior Court, therefore, has juris- 
diction in applications for the condemnation of 
land under the Eminent Domain Act. Chicago, 
etc. R. Co. v. C. & E. R. Co., 8. C. Ill., Ottawa, 
Nov. 17,1884. 


13. . Petition as Showing the Taking is fora 
Public Use.—A petition to condemn a strip of land 
150 feet wide, over defendants’ land, alleged that 
petitioner was a corporation, organized and exist- 
ing under the general railroad laws of the State; 
that the object of its organization was to construct 
and operate a railroad, under the Jaws of the State, 
from F to G; that it was authorized to exercise 
the right of eminent domain, and that in accord- 
ance with the purposes of its organization, peti- 
tioner had surveyed, staked off and located its 
railway: Held, that from these averments it was 

‘apparent the proceeding was to condemn private 
property fora public purpose, and for no other. 
Scheller De Buol v. F. & M.R. Co., 8. C. Ill., Ot- 
tawa, Nov. 17, 1884. 


14. . Jurisdiction of County Court in Term 
Time.—Where no hearing of a petition for, con- 
demning land was applied for, or fixed for a day 
in vacation, but the cause was commenced for the 
March term of the county court, and regularly con- 
tinued to the April term, and process served for 
that term, it was held that the court had jurisdic- 
tion to try the case atthatterm. Jbid. 











15. Showing Inability to Agree as to Compen- 
sation.—Where the petition for a condemnation 
states that the petitioner is unable to agree with the 
owners as to the compensation to be paid for the 
right of way, if this need be proved, it may be 
shown by the defendants’ own evidence. Ibid. 








16. . Improvements Enhancing Market Value 
an Element of Damages.—If the land to be taken 
has upon it an improvement which materially adds 
to its market value, the owner will have the right 
to show its character and extent and its value, for 
the purpose of enhancing the market value of the 
property. The market value is not confined to 
any one particular use, but that value,for any pur- 
pose for which the land may be adapted, may be 
proved. Ibid. 


17. . Incidental Damages Allowable.—When a 
strip of land through a farm is sought to be con- 
demned, it is error to instruct the jury that “‘inci- 
dental damages should not be considered by them,” 








as being calculated to confine the jury to the value 
of the land actually taken. Damages may be al- 
lowed where one part of a farm is cut off from the 
other; and where it is rendered more inconvenient 
to reach a highway, such damages may be regarded 
as incidental. Ibid. 


18. . Profits of Business.—In a proceeding to 
condemn land used as a farm and a vineyard, it is 
proper to instruct the jury not to take into consid- 
eration the profits of the land owner in his busi- 
ness in estimating the damages. Ibid. 


19. . Evidence as to Necessity of Having Strip 
one Hundred and Fifty Feet Wide.—On the trial 
of a condemnation proceeding, evidence that it is 
not necessary to take a strip of land 150 feet wide 
through defendants’ land is not admissible. That 
is not a question for the jury to pass upon. The 
only question for the jury is the amount of damages 
to be assessed. Ibid. 


20. . Evidence on Question of Damages.—On 
the assessment of damages in a condemnation of 
land for a right of way which took the defendant’s 
wine cellar,the court refused to allow him to tes- 
tify what damage he would suffer by the taking of 
his cellar; but he was allowed to testify to the value 
of his land for any and all purposes: Held, no 
error in refusing the evidence as to the cellar. Jbid. 














21. . Elements of Damage—Railway Improve- 
ments Before Made.—Where some grading and 
excavations have been made on the defendant’s 
land by a different railway company and abandoned, 
and such improvement is sought to be taken in a 
proceeding to condemn, it is error to refuse to al- 
low the defendant to testify how many cubic yards 
of grading and filling is on the land, and the pres- 
ent value of the grading and filling on the line of 
the proposed road over his land. The value of the 
land sought to be taken to the railroad company 
seeking its condemnation, is not a matter to be con- 
sidered in estimating the damages tobe allowed, as 
the value of the land to the petitioner, whether 
great or small, cannot affect the true compensation 
which the owner may be entitled to receive. Ibid. 


22. EvipENCE.—Proof of Signature—Comparison 
of Hands.—While it is true that a signature may 
be proved by comparison by expert witnesses with 
other writings admitted to be genuine, already in 
the case, and also that the two writings may be 
submitted to the jury and compared by them, with 
or without the aid of experts, yet in a suit ona 
note where the defendant had signed and sworn to 
aplea of nonest factum, it was error for the court 
to allow the signature to the note sued on and the 
defendant’s signature to the affidavit to be com- 
pared by an expert and together submitted to the 
jury. The signature which is taken as a basis of 
comparison must be either admitted or proven to 
have been written under such circumstances as to 
exclude the idea that it was disguised. Springer 
v. Hall, 8. C. Mo., Feb. 9, 1885. 


23. FALSE IMPRISONMENT.— What Affidavit not 
Sufficient to Justify Arrest under Michigan 
Fraudulent Debtor Act.—An affidavit alleging that 
a debtor has admitted that he sold his stock of 
merchandise, and would-pay thirty cents on the 
dollar, and no more; and that the sale was made 
for less than half the value of the goods,—is not 
sufficient to justify his arrest, under the Michigan 
fraudulent debtor act. The statute requires the 
facts and circumstances to be such as to establish 
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one or more of the grounds of complaint designat- 
ed, and such facts and circumstances must appear 
affirmatively to be within affiant’s knowledge. 
Stensrud v. Delamater, 8. C. Mich., Jan. 28, 1884; 
22 N. W. Rep. 272. 


24. Aggravating Circumstances — Damages. 
—In an action for false arrest and imprisonment, 
that the warrant was issued under the fraudulent 
debtor act by a justice of the peace who acted as 
counsel for the party instituting the proceedings, 
and that the arrest was made Saturday night, after 
eleven o’clock, are aggravating circumstances, and 
may be shown. Ibid. 





25. FRAUDULENT CONVEYANCES. — Conveyances 
from Husband to Wife Closely Scanned.—Convey- 
ances of property from husband to wife are to be 
closely scanned when the rights of his creditors are 
involved, inasmuch as they (husband and wife) 
have unusual facilities for the perpetration of fraud 
upon creditors. His conveyances of property to 
her without consideration, are void, as against 
existing creditors, although no fraud be actually 
intended thereby. Robinson v. Clark, 8. C. Me., 
Dec. 13, 1884; 76 Me. 493, (Adv. Sheets). 


26. HOMESTEAD—Evxisting Debts.—Where a party 
resident of another State, purchased land in Mis- 
souri with the intention of making it his home- 
stead, and-before removing to this State, contracted 
the indebtedness sued on, and sifbsequently did, 
move on the land and occupy it as his home, it was 
held that he was entitled to claim it as his home- 
stead against the plaintiffs claim, notwithstanding 
the provisions of § 2695 Rev. Stat., subjecting the 
homestead to debts existing at the time of the ac- 
quisition of the homestead, the purchase, with the 
intent to occupy as homestead, followed by actual 
occupation, fixed the homestead character, as of the 
date of the filing the deed for record. Finnegan 
v. Prindeville, 8. C. Mo., Feb. 9, 1885. 


27. Exchanges of Homestead does not De- 





stroy Exemption.—Sec. 2696 Rev. Stat., provides* 


that when a homestead is acquired by one who 
possessed a former homestead, such prior home- 
stead shall become liable to his debts, but that the 
subsequently acquired homestead shall not be lia- 
ble for causes of action against him to which such 
prior homestead would not have been liable, “‘pro- 
vided that such homestead shall have been ac- 
quired with the consideration derived from the 
sale or other disposition of such prior hometead.” 
Where it appeared that the defendant owned a 
homestead in town valued at $2,500, and traded for 
a $4,000 farm, giving notes for the difference and 
subsequently swapped this farm for another farm 
even, it was held that the homestead rights at- 
tached to this last farm under the above section, 
and that the fact that he sold off a portion of this 
last farm, did not affect his homestead right in 160 
acres of the remainder, the dwelling-house in 
which he and his family resided being situate 
thereon. Creath v. Dale, S.C. Mo., Feb. 16, 1885. 


28. MoRTGAGE—After Acquired Interest—Michigan 
Statute.—A mortgage executed by a widow of 
land devised to her for life, with remainder to her 
children in fee, will, under the Michigan statute, 
cover an after-acquired interest inherited from one 
of such children. Brayton v. Merithew, 8. C. 
Mich. Jan. 28, 1885; 22 Rep. 259. 


Foreclosure by Wife after Execution 
Sale. —A wife, to whom a mortgage on her hus- 








band’s land has _ been assigned, is entitled to 
foreclose it after a sale of the land subject to such 
mortgage under execution against the husband. 
Youmans v. Loxley, S.C. Mich., Jan. 28, 1885; 22 
N. W. Rep. 282. 


30. NEGLIGENCE.—Train Conductor and Employe 
are Fellow-Servants.—A person in charge of a 
railroad construction train ordered the plaintiff’s 
intestate, an employee, to jump upona car from a 
station platform, while the train was iu motion. 
The intestate caught hald of a stake ina platform 
ear, the stake not being at the time properly se- 
cured by the dog or pawl which serves to keep the 
stake in a firm and upright position, and thereby 
fell under the wheels of the cars and was injured. 
Held, that the conductor who gave the order, and 
the employee who neglected to put the the pawl in 
place, were fellow-servants with the employee who 
was injured, in a common and associated service, 
and that the injured employee could not maintain 
anaction against the railroad company for the in- 
jury. [Contra, Chicago, etc. R. Co. v. Ross, ante, 

27.] Cassidy v. Maine Central Railroad, 8. C. 
Me., December 2, 1884 (76 Me. 488, Adv. Sheets.) 

31. NEGLIGENCE—Care of Plaintiff in Attempting 
to Cross Railroad.—It is the duty of a person 
about to cross a railroad track to approach cauti- 
ously and endeavor to ascertain if there is present 
danger in crossing; and when the railroad track 
and crossing are so situated that the approach of a 
train can not be seen, it may be the duty of a per- 
son about to cross, to stop and loek to ascertain if 
atrainis coming. Pennsylvania Co.v. Frana, 8. 
C. Til., Ottawa, Nov. 17, 1884. 


32. . Plaintiffs a Question of Fact.—It is a 
question of fact for the jury to determine from the 
evidence whether the person receiving an injury, 
and who sues to recover therefor, has exercised 
proper care and caution on his part, and not one of 
law. Itis not forthe court to tell the jury that 
certain facts constitute negligence, and an instruc- 
tion so telling the jury is erroneous. Ibid. 


33. . In action against a railway company, the 
cqurt was asked by the defendant to instruct that 
if the jury believed from the evidence that 
the plaintiff could have discovered the ap- 
proach of defendant’s train and avoided the in- 
jury in question, by having stopped his mule 
before driving upon the track, and looking and lis- 
tening for the approach of said train, then he can- 
not recover, unless, ete.: Held, properly refused, 
as it virtually took the question of fact, plaintiff’s 
care or negligence, from the jury. Ibid. 


34. . In the same case the defendant asked the 
court to instruct the jury “that those in charge of 
the train which collided with the plaintiff, were not 
bound to stop the same in anticipation that plaint- 
iff might drive upon the track;” which the court 
refused: Held, properly refused, as invading the 
province of the jury, and taking the question of 
negligence from them. Ibid. 


35. . There may be cases wherea railroad com- 
pany or its servants would be under no obligation 
whatever to stop its train, and on the other hand 
there may be cases where a failure to do so would 
be gross negligence. Whether it is or not in a par 
ticular case, is a question exclusively for the jury 
to determine from the evidence. Ibid. 


36. . Defense that Plaintiff was Aiding in the 
Violation of an Ordinance.—The fact that a plaint- 
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iff injured by a collision with a passing train of a 
railroad company, was, at the time of the accident, 
in the employment of a lumber firm, who kept 
more than 10,000 feet of lumber stored in one place 
without a permit, in violation of a city ordinance, 
is no defense to an action against the railroad com- 
pany to recover for the injury caused by its negli- 
gence, and evidence of such facts cannot have any 
legitimate bearing on the question of negligence or 
the defendant’s liability. Even a violator of the 
ordinance is entitled to the same protection as any 
other citizen. Ibid. 


37. PATENTS FOR INVENTIONS.—Effect of Surren- 
der and Re-Issue of Patent.—As the surrender and 
re-issue of a patent are designed to cure defects in 
the patent, a re-issue of the patent will not destroy 
the vested rights of the parties owning interests 
therein; and, except as to purchasers without no- 
tice, all parties will be bound by agreements en- 
tered into before such re-issue. Hervison v. In- 
gersoll, 8. C. Mich., Jan. 21, 1885; 22 N. W. Rep. 


38. PRINCIPAL AND AGENT.—Principal Repudiating 
and Retaining Benefit.—A principal cannot repu- 
diate a contract made by an agent, in excess of au- 
thority, while retaining what was received in pur- 
suance of *. Bacon v. Johnson, 8. C. Mich., Jan. 
28, 1885; 22 N. W. Rep. 276. 


39. . Special Agent Disregarding Instructions 
does not bind Principal.— Ifa special agent to 
whom a subscription has been intrusted to be de- 
livered on certain conditions, delivers it in disre- 
gard of his instructions, his principals (the sub- 
scribers) are not bound thereby. Saginaw T. & 
H. R. Co. v. Chappell, 8. C. Mich., Jan. 28, 1885; 
22 N. W. Rep. 278. 





40. RAILROAD GRANT.—Construed—As to Right to 
Enter a City.—A grant of power in a railroad 
‘charter “to locate, construct and maintain and op- 
erate with horse or locomotive cars from the City 
of Chicago to any point in the town of Evanston, a 
railroad,” etc., without any express or implied re- 
strictions, will authorize the grantee, so far as the 
State is concerned, to locate its tracks and fix its 
terminus at any point in the city, as Chicago sim- 
ply, includes every part of Chicago. Chicago, 
etc. R. Co. v. C. & E. R. Co., S. C. ill., Ottawa, 
Nov. 17, 1884. 


41. . RaILway.—Association ef Companies— 
Contract of one, when Binding on all.—When a 
combination or association of three or four differ- 
ent railroad companies is formed for the transport- 
ation of freight, and the transaction of the business 
of a common carrier, which is conducted by the 
general managers of each of the component com- 
panies, as in the case of a partnership, so long as 
one of the companies acts within the general scope 
of its powers in making contracts, or performing 
other acts on behalf of the association, the associ- 
ation itself will be bound, although the particular 
company acting for it has exceeded its authority, 
as tested by its laws or articles of association. EZ. 
& P. Despatch v. Cicil, 8. C. Ill., Ottawa, Nov. 17, 
1884. 





42. Ratbway CARRIERS— Validity of Contract for a 
Rebate of Part of Freight.—A contract of a rail- 
way company or association of such companies, 
made by its usual agents with a shipper to ship 
and carry a large quantity of grain at a reduced 
rate, which is five cents on the 100 pounds less th 





the customary rates, but that the same should be 
billed at the regular rates then current, and the 
freight paid at the latter rates, the difference in the 
two rates to be forthwith paid back to the shipper, 
is valid and binding on the company or companies 
making the same. Erie & Pac. Despatch v. Cecil, 
8. C. Ill., Ottawa, Nov. 17, 1884. 


43. EVIDENCE— Question Assuming Fact in Dispute. 
—It is a general rule that a question to a witness 
should not be so framed as to assume the existence 
of a material fact of which there is no proof, par- 
ticularly if the fact is a contraverted one, and the 
person testifying is what is known as a “willing” 
witness; still a court of review will not interfere 
with the discretion of the judge who tries the case 
in such matters, except where it is apparent the 
complaining party may have been injured by the 
ruling. ‘In a suit to recover a promised re- 
bate of a part of freight paid on a shipment under 
a special contract, the making of which was not 
disputed, but when the authority of the agent, and 
question of a ratification were in dispute, the 
plaintiff called his agent who made the contract 
for him and asked him this preliminary question: 
“With whom were the contracts for the shipment 
of this corn made?” which the court allowed over 
the defendant’s objection: Held, that there was no 
error in allowing the question in such a case. Erie 
& Pac. Despatch v. Cecil, 8. C. Ill., Ottawa, Nov. 
17, 1884. 





44, Letters Indorsed by Agent of Railway— 
As to Terms of Contract.—A letter of an agent of 
the plaintiff, who made a special contract with an 
agent ef a railway company in this State, for the 
shipment of grain east, stating that fact, and that 
the railway agent would say how longa length of 
time would be allowed to fill certain of the cars, 
which was indorsed by the railway agent ad- 
dressed as the letter, saying “‘can’t specify any 
time—the 250 cars for immediate shipment,’ the 
latter signing the same, was admitted in evidence 
as tending to show the terms of the contract, over 
a general objection to itsrelevancy: Held, noerror, 
and that the letter with the indorsement was com- 
petent to show the contract as actually made, leay- 
ing the agent’s authority to be shown otherwise. 
Ibid. 


45. To Prove Contract by an Agent.—When 
the power of an agent to make a contract is dis- 
puted, the most convenient and natural course to 
pursue, is first to establish the fact that an agree- 
ment was made by showing its terms, and the 
names of the parties who officiated in settling them, 
and then to show that those who assumed to act 
had the requisite authority to do so. Ibid. 


46. To Show Ratification of Agent’s Con- 
tract.—To prove the ratification of a special con- 
tract made by a station agent of a railway compa- 
ny in this State, which company, with others, con- 
stituted an association in the nature of a partner- 
ship, it appearing that the general manager of the 
same company approved such contract, the plaint- 
iff offered in evidence, three telegrams between 
the general manager of the railway company, and 
the general manager of *he association, showing 
that though the first had exceeded his orders, the 
latter would protect him: Held, that the tele- 
grams were competent evidence on that question. 
When the general manager of an association of 
railway companies has notice of the existence and 
terms of a special contract for transporting grain 
at a reduced rate made by.an agent of one of the 
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associated companies, and afterward furnishes cars 
and transports the grain, this is evidence from 
which a ratification of the special contract may be 
found. Ibid. 


47. Articles of Association between Railroad 
Companies.—In a suit against an association of 
railway companies on a contract made by a local 
agent of one of the companies, the defendant of- 
fered in evidence the articles of agreement be- 
tween the several companies composing the asso- 
ciation for the purpose, showing a want of power 
in the local agents to make the contract: Held, that 
they were not admissible in evidence against the 
plaintiff, as the public could not be bound by them, 
or the rules and regulations they might contain. 
Ibid. 


48. Ci nications between Others. —On 
the question of the authority of a local railroad 
agent to make a special contract for shipping corn 
to New Jersey at reduced rates, the company, de- 
nying the agent’s authority, offered in evidence 
several telegrams of about the date of the contract 
between its general agent and another local agent, 
tending to show that the former agent had refused 
to make any reductions for others on freight be- 
tween the same points; Held, that the telegrams 
were properly exciuded. , Zbid. 








49. REPLEVIN—Right of Possession.—T bought a 
horse, buggy, harness, lap-robe, etc., from 8, who in 
the bill of sale reserved possession of the property 
forsix months; T, tohave the right to the use there- 
of when he desired. Defendant, as deputy-sheriff, 
seized the property under an attachment against 
S’s wife. Held, that T could maintain an action of 
replevin against defendant. Tandler v. Saunders, 
8. C. Mich., Jan. 28, 1885; 22 N. W. Rep. 271. 


50. SuNDay ConTRact—Ratification on Week Day 
—Acting thereon in Good Faith.—A contract exe- 
cuted on Sunday is prima facie void, and cannot 
be enforced against the party executing it, in the 
absence of evidence of ratification on a week-day,or 
of evidence that the other party, in good faith, and 
without knowledge of the defect, has acted upon 
it. Saginaw T. & R. R. Co.v. Chappel, Sup. Ct. 
Mich. Jan. 28, 1885; 22 N. W. Rep. 278. 


51. SET-OFF — Judgment Claimed as Exempt.— 
Where a debtor’s property is levied on under an 
attachment and he claims it as exempt and the at- 
tachment is released, and he subsequently brings 
suit on the attachment bond and recovers judg- 
ment againts the sureties only; and the sureties 
to whom the attaching creditor assigned his claim 
for their protection after he had reduced it to 
judgment sought to set it off against the debtor’s 
judgment against them. Held, that 1t was error 
for the court to refuse to set off the judgments 
against each other on the ground that the debtor 
was entitled to hold the judgment against the 
sureties as exempt. The judgment ought to stand 
in place of the property for the taking of which it 
was recovered, and whéther or not it could be held 
exempt would depend somewhat on the question 
whether he was deprived of his property or not. 
Johnson v. Hall, 8. C. Mo., Feb. 9, 1885. 


52. SuURETY—Guardian’s Bond—Additional Surety 
—Consideration.—Where a guardian gave bond 
for the faithful discharge of his duties, and upon 
his surety, becoming uneasy procured other per- 
sons to sign it also as additional sureties, and sub- 
sequently was found to be largely in default, it was 





held in an action on the bond against all the sure- 
ties, that the bond was not void as to the additional 
sureties for the want of consideration. The case is 
not parallel to that of parties signing a note which 
has already been executed and delivered. There 
the consideration was the single giving of credit. 
Here there is a continuing consideration running 
with the guardian’s continuance in office. State 
J.to the use etc., v. Wood,S. C. S. Mo., Feb. 9, 
1885. 

53. TAXATION — General Revenue Law — Pullman 
Cars.—1. Pullman Palace Cars leased to railroad 
companies do not belong to such railroad compa- 
nies ‘and were not taxable under Act, March 10, 
1871, as their “‘property.”’ 2. Such cars -are “per- 
sonal property” of the Pullman Palace Car Co., 
and are taxable under Sec. 6661, R. S., ’79, in the 
county where that company has its principle place 
of business. State ex rel. v. St. Louis County, 8. 
C. Mo., Feb. 9, 1885. 


54. TRUST SALE — Standing Crop.— Where the 
widow of the holder of a note, secured by deed of 
trust on land, got possession of the land from the 
administrator {de bonis non of her husband’s es- 
tate, and had it put into wheat on the shares, and 

before the crop was harvested, the land was sold 

under the deed of trust without any arrangement 
as to the standing crop, and the tenant on shares 
attorned to the purchaser, the right to the wheat 
went with the land and the widow aforesaid could 
not maintain trespass for entering, cutting and 
taking the same. Linderbower v. Crenshaw, 8. C. 
Mo., Feb. 9, 1885. 


55. VERDICT—Court’s ‘Power to Set Aside on its 
Own Motion.—The common law power of a court 
to set aside a verdict and grant a new trial of its 
own motion is modified by Sec. 3705, R.S. It is 
there provided that ‘“‘only one new trial shall be 
allowed to either party except (1) where the triers 
of the fact shall have erred in a matter of law, (2) 
where the jury shall be guilty of misbehavior.” 
In these cases, too, the court may set aside a ver- 
dict of its own motion. Should the court of its 
own motion set aside a verdict for other causes 
than these, for instance, as being against the 
weight of evidence, it would, on the second trial, 
be an answer to a motion for a new trial filed by 
the party against whom the verdict was rendered 
in the first trial that he had once had a new trial, 
although, as a matter of fact, the first verdict may 
have been satisfactory to him. In this case it 
not appearing in the order of the court setting 
aside the verdict on what ground it was done, the 
presumption will oe indulged in favor of its valid- 
ity. State ex rei. v. Adams, 8. C. Mo., Feb. 9, 1885. 


56. WiLLs—Devise to Wife for Maintenance for Life, 
She not to Sell.—A testator devised real estate to 
his widow to hold “during her life for her mainte- 
nance, but not to sell the same, the said real estate 
to go to John Mehan at her death, if any remains.” 
Held, (1.) That the widow took a life-estate by 
express words of limitation, without any power of 
disposal annexed. (2.) That the words, “if any 
remains,” are by implication in opposition to the 
language of the testator, in the same clause by 
which the widow is expressly prohibited from 
making sale of the real estate, apparently incon- 
sistent with every other expression in the will, and 
therefore cannot be held to imply a right of dis- 
posal. Birmingham and others in Equity v. Lesan, 
8. C. Me., Dec. 9, 1884; 76 Me., 482. (Adv. Sheets.) 








Vou. 20.] 


THE CENTRAL LAW JOURNAL. 217 








57. PuBLIc Lanps—Pre-emption by Minor.—A per- 
son under 21 years of age cannot obtain a pre-emp- 
tion right under the laws of the United States. 
Tatro v. French, 8. C. Kan. Jan. 7, 1885; 5 Pac. 
Rep. 426. 


58. Declaratory Statement—Pre-emption after 
Majority.—The filling of a declaratory state- 
ment for a pre-emption right by a person under 21 
years of age will not prevent such person from ob- 
taining a pre-emption right upon the same land, or 
other land, after he has become 21 years of age. 
Ibid. 


59. Findings of Land- Officers in a Contest. 
Findings of fact made by the land-officers in a 
contested pre-emption case will be considered 
as final and conclusive when relief sought in 
the courts. Ibid. 








60. Mistake as to Law.—But when the land 
officers misconceive or misconstrue the law arising 
upon the facts as found by themselves in such a 
case, their decisions with respect to the law will 
not be considered as final or conclusive, and the 
courts may afterwards grant the proper relief. 
Ibid. 





61. REPLEVIN—Judgment not Conclusive as to In- 
jury of Plaintiff? Ownership.—In an action of re- 
plevin for the recovery of certain cattle, judgment 
was rendered in favor of the defendant, and 
against the plaintiff, for all the cattle, and in the 
alternative for $1,948, ifa return of a certain por- 
tion of the cattle could not be had, and for costs. 
Held, that such a judgment is not necessarily a 
judgment, thatthe defendant was the absolute, un- 
qualified, and unconditional owner of the cattle 
but that such judgment is entirely consistent with 
the theory that the defendant held the possession 
of the cattle as the mortgage of the plaintiff, who 
was the mortgagor. Annel v. Layton, 8. C. Kan 
Jan. 7, 1884; 5 Pac. Rep. 441. 


62. RECEIVER—Foreign —Right to Sue in Domestic 
Courts.—While this court has held that a foreign 
receiver should not be permitted as against the 
claims of creditors resident in another State to 
remove from such State the assets of the debtor, 
yet when resident creditors have no fixed legal 
claim tothe property, he may be allowed asa 
matter of comity to remove the same. This is 
consistent with the right of a receiver appointed in 
a foreign State, when creditors have not liens there- 
on, to sue in our court for unpaid subscriptions, 
and collect the same, subject tothe order of the 
court appointing him. Patterson v. Lynde, 8. C. 
Ill., Ottawa, Nor. 17, 1884. 


63. RrpaRIAN RiGuts—Injunction to Prevent Di- 
minution of Flow.—Unless the flow in a stream to 
the land of a riparian proprietor has been apprecia- 
bly or perceptibly diminished, he is not entitled to 
an injunction against another for wrongfully 
diverting water from his stream. Moore v. Clear 
Lake Water Works, 8. C. Cal., Jan. 12, 1885; 5 
Pac. Rep. 494. 


. 

64. SPECIFIC PERFORMANCE— When Tender a con- 
dition Precedent.—In an action to enforce the 
specific performance of a written contract whereby 
the defendant agreed to convey to the plaintiff by 
warranty deed, certain real estate forthe considera- 
tion therein named, to be paid in money by the 
plaintiff,in thirty days from the date thereof, to the 
defendant or his order, the tender of the money due 





upon the contract by the plaintiff to the defendant 
is a condtion precedent to entitle him to demand 
the conveyance, and he is not entitled to maintain 
an action to specifically enforce the contract unless 
he tenders the amount due thereon. Sanford v. 
Bartholomew, S.C. Kan.*Jan. 7, 1885; 5 Pac. Rep. 
429. - 








CORRESPONDENCE. 


THINKS WE WERE MISTAKEN. 


To the Editor of the Central Law Journal: 


On p. 148 0f the current volume, near the top, you 
appear to have fallen into the not uncommon error of 
assuming that to entera nol. pros. after indictment, 
the consent of the court must be had. Its consent is 
unnecessary. Reg. v. Allen, 1 Best & Smith, 850; 
United States v. Schumann, 2 Abb. (N. S.) 523. 

Yours truly, GLENDOWER EVANS. 

Boston, Feb. 26, 1885. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


‘ QUERIES. 
12. A,the patentee, declares in contract, alleging that 
B agreed to pay him $100 for the right, which, in con- 
sideration thereof, A gave him, to use a combination 
covered by the patent. B answers, denying the making 
of such contract. Upon the issue thus framed is it 
competent for A to prove a use by B of the combina- 
tion, or its novel features? Cite decisions in point. 





13. 1. A merchant in the State of Missouri, in a city 
of the fourth class, sells fresh meats in less quantity 
than one quarter at his place of business. 2. Such 
merchant does not butcher the animals,but buys them, 
(hogs, ete.) ready dressed of the farmers. 3. Said 
city has not by ordinance established a meat market 
for the sale of fresh meats within its|limits, as empow- 
ered to do by § 4940, Art. 5, Stat. Mo. 4. Said city has 
not by ordinance defined what shall constitute a meat 
market within its limits. 5. Said city has by ordinance 
levied a tax of twenty-five dollars per year on butchers. 
Query: Can such city by ordinance levy and collect a 
tax of twenty-five dollars per annum of such mer- 
chant? +e 





14. Can a municipal corporation tax its own bonds 
in the hands of a citizen? See Murray v. Charleston, 6 
Otto, 442. M. 





15. Would a sale of land under Missouri law regulat- 
ing sale of real estate for delinquent taxes divest wife 
of dower interest, where personal service is had, and 
all proceedings are regular? Bs 


QUERIES ANSWERED. 


Query No. 47. [19C.L. J. 458]. See. 15, Art. 19. 
Constitution of Arkansas declares: ‘All contracts for 
a greater rate of interest than ten per cent. per annum 
shall be void as to principal and interest.” The act of 
the legislature of the same State, approved Feb. 9, 
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1875, enacts that no person shall directly or indirectly 
take or receive in money any greater sum for the loan 
or forbearance of money than ten per cent. ;that all con- 
tracts whatever whereupon or whereby there shall be 
reserved, or agreed to be reserved, any greater sum for 
the loan orforbearance of any money than ten per cent. 
shall be void. Under this state of the law would a 
stipulation inserted ina promissory note, that if it were 
not paid at maturity, a per cent. exceeding the rate of 
ten per cent. per annum, would be charged as a penal- 
ty for non-payment, be void? Would the rule be dif- 
ferent if there was no such stipulation in the promis- 
sory note, but the parties thereto, after the instrument 
reached maturity, agreed uponanextrarate of interest 
exceeding ten. per cent. per annum as a penalty for 
non-payment? 


Answer.—The following cases may throw some light 
upon the interpretation of the Arkansas statute re- 
ferred to in the above query. The case of Merchant’s 
Bank v. Sevier, 27 Alb. L. J. 447, reported from U. 8S. 
Circuit Ct. E. D. Arkansas, discusses the question of 
stipulations in promissory notes at length. Also see 
White v. Friedlander, 35 Ark. 52; Jordan v. Mitchell, 
25 Ark. 258. The case of Kimball v. Proprietors of 
Boston Atheneum, 3 Gray, 225, is an interesting case. 
Though the query was answered at length in 20 Cent. 
L. J. 39, I take the liberty of sending the above, think- 
ing they may be of use. 8S. G. MCMULLIN. 

Cincinnati, O. 





Query No. 1. A owns a hive of bees. The bees 
swarm and light in an hollow tree, standing on B’s 
land, where they make honey. When A goes to get 
the honey, B forbids him taking it. Whose honey is 
it? Give reasons and authorities. 


Answer No.2. The answer to the bee question published 
in No. 6, is undoubtedly correct as to the ownership 
of the bees; but as to the honey, I am inclined to think 
the theory is bad. The general rule of lawis “that a 
permanent annexation to the realty, of a thing in itself 
personal, makes it a part of therealty. Therightto re- 
move such thing depends upon the character of the an- 
nexation and the effect of theseverence. Now, the tree 
being realty and the honey being in the tree, and con- 
nected with the tree in such a manner that the honey 
can not be got at but by the cutting down of the tree, 
would it not follow, that the honey is part of the real- 
ty? Ifso, how should A proceed to recover the hon- 
ey? The bees could be reached by a writ of replevin; 
but if the honey be part of the realty, it could not be 
reached by such writ. Is my theory correct?” 

F. D. DENNIS. 





Query No.8. [20 Cent. L. J., p. 189.] Is the ma- 
ternal grandmother, being a widow, of an illegiti- 
mate minor boy (fifteen years old) whose mother and 
putative father are both dead, a “parent” in the 
sense of having the right to recover from the hirer 
ofthe boy for the value of the latter’s services? 
The case is a Tennessee case. TH. 


Answer. In Rex v. Reve, 2 Bulst, 344, the reputed 
grandfather of a pauper child was held liable for its 
maintenance, under 43 Eliz., chap. 2, which provides 
that the father and grandfather, etc., shall be so liable; 
but see Hillsboro v. Deering, 4 N. H. 86, where it was 
held that a parent is not bound by law to support the 
illegitimate offspring of his children; also Anonymous, 
1 Vent. 310. In Moritz v. Garnhart, 7 Watts, 302, a 
plaintiff standing in loco parentis, was held competent 
to maintain an action on the case per quod, for the ab- 
duction of his daughter’s illegitimate child. See fur- 
ther, Rex v. Comforth, 2 Stra. 1162; Rex v. Hodnett, 1 





T. R. 96; Sleeman v. Wilson, L. R. 13 Eq. 36; Mack- 
lin v. Taylor, Addison, (Pa.) 212. J.H.S. 
Trenton, N. J. 





Query No. 9. [20C. L. J. 139]. Has a notary tak- 
ing depositions any judicial power? Can he commit or 
punish a witness for refusal to answer questions? Can 
he determine what questions must be answered, 
although the witness claims a privilege not to answer? 


Answer. A notary public was an officer existing at 
common law; and, in the absence of legislation, ““when 
a statute creates an office previously known to the 
common law, for the purpose of ascertaining the duties 
of the officer, and the manner in which they are to be 
exercised, reference must be had to that law.” Kirk- 
sey v. Bates, 7 Porter, 529, 532. “Independent of any 
statutory regulation extending the powers of a notary, 
his certificate is only evidence of such acts as he does 
under the lex mercatoria;’”’ Hill v. Norris, 2 Ala. 640, 
642. ‘But even the lex mercatoria does not recognize 
him as possessing authority to certify the execution of 
instruments, either upon acknowledgment of the par- 
ty, proof by witnesses or otherwise;” Part 2 Cowen & 
Hill’s Notes, Phill. Ev. 1259. Therefore in acknowl- 
edging deeds “a notary derives his power from 
the statute;” Bours v. Zachariah, 11 Cal. 281, 292; and 
“the power of notaries in taking depositions, is strictly 
statutory, they can do nothing not expressly author- 
ized and under the cireumstances authorizing it which 
authorize it,” ex parte Mallinkrodt, 20 Mo. 493, 494; 
whether a notary taking depositions has any judicial 
power, must therefore depend on the terms of the statute 
ordinarily, it would seem that his power was nothing 
more than ministerial. ‘A notary, as a notary, has no 
power to commit for contempt;” ex parte Kreiger, 7 
Mo. App. 367, 370; so that he cannot commit or punish 
a witness for refusal to answer questions unless ex- 
pressly authorized by statute. As to the power of the 
notary to determine what questions shall be answered 
by the witness it 1s said: “So far as the witness. him- 
self is concerned, he may lawfully be required to an- 
swer any question which it is not his personal privilege 
to refuse to answer.” “Evidence sought to be ob- 
tained from a witness, which it is his privilege to re- 
fuse to give, he cannot be lawfully compelled to give.” 
Ex parte McKee, 18 Mo. 599, 603. 

JAMES H. Brown. 

Denver, Colo. 








RECENT PUBLICATIONS. 





AMERICAN DECISIONS. Volume 60. The American 
Decisions containing the cases of general value and 
authority decided in the courts of the several States 
from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by A. C. Free- 
man, counsellor at law, and author of ‘Treatise on 
the Law of Judgments,”’ ‘‘Co-Tenancy and Parti- 
tion,” ‘Executions in Civil Cases,” etc. 


This volume, like its recent predecessors, contains a 
number of very useful notes, some of them quite thor- 
ough. *Among these, we notice one on the “ Liability 
of husband and wife for ante-nuptial debts of the 
wife, the effect of death or bankruptcy upon such lia- 
bility, and pleadings and practice in actions to recover 
such debts” (pp. 259-264); another on the “Probate of 
wills” (pp. 353-362); another on the very interesting 
question, ‘“‘What constitutes an abandonment of the 
homestead, and the effect of such abandonment” (pp. 
607-615) ; another on the subject of “Freight” (pp. 149- 
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154); another on the subject of “Final and interlocu- 
tory judgments and decrees” (pp. 427-439); another, 
and the most elaborate of all, on the subject of ‘Ali- 
mony” (pp. 665-682). The citations of adjudged cases 
in these notes are very numerous, and we are glad to 
notice that these citations are brought down to a very 
recent period, showing that the learned editor and his 
assistants have done more than collect their notes from 
published treatises. The decisions which are selected 
for this volume were, most of them, rendered in the 
years 1853 and 1854. 





THE PRINCIPLES OF EQUITY. By Edmund H. T. 
Snell, of the Middle Temple, Barrister at Law. First 
American from the Sixth English Edition,with Amer- 
ican notes by John D. Lawson, author of “Contracts 
Limiting the Liability of Carriers,” ete., ete. 


There is astrong presumption of fact that alaw book 
which has gone through six editions is a book of some 
considerable merit. It is a little singular that this 
work has not, until the present, been re-printed in 
this country. Snell’s work on Equity has for the past 
fifteen years been regarded by the English bar as the 
standard authority on the subject of Equity Jurispru- 
dence; it has been adopted as the official text-book for 
students, and has been used exclusively in the law 
schools and colleges of that country. The legal press 
have been unanimous and hearty in their praises of 
it. “Rarely,” says the Law Times, “has a text book 
attained more complete and rapid success than Snell’s 
Equity.” “It is certainly,” says the Oxford and Cam- 
bridge Journal, “the most comprehensive as well as the 
best work in existence on Equity Jurisprudence,” and 
the Canadian Law Journal adds: “We know of no 
better introduction to the Principles of Equity.” 

Written in a clear, concise style with no more words 
used than necessary, this work must be regarded as 
one of the few elementary works of the first class. To 
the practitioner it will be found of much value. To 
the student itis a prize. Story’s great work, and the 
more recent magnificent treatise of Professor Pomeroy 
are hardly students books, for the first has been edited 
and annotated until,—like all of Story’s works; like 
Greenleaf on Evidence; like Kent’s Commentaries— 
the notes run away with the text, and its reading be- 
comes tiresome and confusing, and the second is so 
minute in its treatment, and covers so much ground, 
that, while par excellence the lawyer’s book, it is too 
extensive and diffuse for the student. 

The American editor has very carefully compared 
the text with the alterations both by judicial decisions 
and statute in the rules as laid down by the author. 
The leading American cases are judiciously cited, and 
without encumbering the book with too many refer- 
ences, enough have been given to follow out in the 
American edition the ideas of the author in the En- 
glish edition. 








JETSAM AND FLOTSAM. 





LORD RONALD WANTS ADVICE.—A writer signing 
himself with this romantic nom de plume, asks of the 
learned editor of the Daily Register whether it would 
be profitable for him as a student to read the foot-notes 
of law books, as well as the text. The sum of the re- 
ply is, “That depends.” The learned editor says: 


DYSPEPSIA AND THE Law.— The Jefferson City 
Tribune claims that Charles Sumner died of dyspepsia, 
which is a mistake; he died of angina pectoris. It 
states that Chief Justice Waite is breaking down under 








a combination of hard work and high living. It says: 
“Judge Napton always impressed his fellow-judges of 
the Supreme bench that they were doing the State ser- 
vice by walking at least seven miles a day, whenever 
the weather permitted. Judge Norton is said to be an 
earnest advocate and practitioner of this principle. It 
is a simple rule, attended with no expense, and we give 
it without extra charge, hoping thereby to keep the 
session acts of the Thirty-third General Assembly as 
clear, healthy and clean to the close as they are at the 
beginning.”’ David Dudley Field walks from his house 
to his office and back every day, a distance of three 
and a half miles each way. Judge Rombauer, of the 
St. Louis Court of Appeals, travels on foot between 
his house and the court-house, a distance of about 
two and one-half miles each way, and turns out a large 
amount of work. 


“The advice his lordship receives from his friends 
reminds us of what John Bunyan said in his rhyming 
preface to the Pilgrim’s Progress as tothe advice he 
got on the question whether he should publish that al- 
legory: 

‘Some said, John, print it, 
Others said no; 

Some said it might do good, 
Others said not so.’ 


Lord Ronald’s question is about like asking whether, 
n eating fruit, one should eat the seeds. If it is figs 
we should say yes: if it is peaches we should say no. 
However, eat them all 1f you prefer and if youcan. It 
all depends on what the notes are; and what the notes 
are depend on the author, or, it may be, on the author’s 
assistants. We advise Lord Ronald and all students 
and readers of law books who are embarrassed by the 
same question not to go blind, evenif they can get 
somebody else to lead them. Let the reader look at 
the matter with his own eyes.” 


STONES IN A MORAINE.—Some of the notes the 
learned editor thinks are like stones in a moraine. 
Concerning this he thus discourses: “In some books 
the notes are simply the receptacle for what the author 
collected and did not find would fit well into the text. 
In others they are the addenda of his assistants. In 
others, again, they are the necessary comment and 
qualification for more leisurely elucidation, and for 
pursuit into further detail of the principles stated in 
the text. Take, for instance, a volume of Wharton— 
say his excellent work on Evidence; the text is schol- 
arly and philosophic, and nearly all of it can be read 
with profit by even the best informed lawyer; but the 
notes, to a considerable degree at least, are masses of 
citations thrown in like the stones ina moraine; and 
on examining them, while one finds many that are in 
point, supporting the propositions of the text, he finds 
many more that merely squint at the subject, and others 
that look squarely in the opposite direction. And on 
the whole, these notes often give the impression that 
they were merely a confused catalogue of cases, per- 
haps in large part made up from the digests.” 


MODESTLY REFERS TO HIS OWN BOOK. — The 
learned editor, continuing, thus modestly puts his own 
book in the catalogue of books whose foot-notes Lord 
Ronald may profitably read: “To take another class of 
works, if the reader will examine Kent’s Commentaries 
or Story’s Equity Jurisprudence, or Abbott’s Trial Ev- 
dence, he will find that the notes contain some of the 
most careful, thorough and interesting parts of the 
discussion. The text states that which is deemed to be 
settled and the notes give side lights and suggest 
grounds, reasons, limitations, historical origin and the 
principles which raise distinctions. There is a large 
class of works, intermediate these two classes, of which 
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Mr. Parsons’ admirable books afford perhaps the best 
type, in which the notes are understood to have been 
largely due to the industry of intelligent assistants, 
collecting, analyzing and comparing cases in various 
jurisdictions in aid of the author’s statement in the 
text, and sometimes, we doubt not, in modification of 
his original manuscript or first edition.” 


“Wr MUST DISCRIMINATE.”—Finally, the learned 
editor advises Lord Ronald to discriminate: ‘*When a 
student asks, shall I read the notes of law books, as 
one friend says, or let them alone, as another says; we 
answer, don’t take any one’s advice; judge for your- 
self. If you ask, how shall I tell what are worth 
reading and what not, we say, you are a student, 
study; find out for yourself; taste and see; discrim- 
inate. If you do not learn to discriminate you will 
never be alawyer. Deciding whether you will read 
notes in a text book is as good a subject to try your 
powers of discrimination on as you can find.” 


Rain, STEAM AND SPEED.—In New York there is a 
firm of real estate agents named Johnson, Gallup and 
Hurry. It is conjectured that in any partnership con- 
troversy Gallup and Hurry would get away with John- 
son. 


ORIENTAL JOURNALISM.—“‘If the St. Louis lawyers 
go on killing each other at the rate per day they have 
been making recently, there is some room for fear- 
ing that the town will not long be able to dispute with 
Chicago the title of the wickedest town on earth.”— 
N. Y. Tribune. If the New York periodicals continue 
to publish stupidity for wit, blunders for facts, and lies 
for news, it will be necessary for another St. Louis 
journalist to move to New York, and teach the alleged 
journalists of that city how to run a newspaper. 


THE COLUMBIA JURIST.—This is the title of a neat, 
well-printed octavo, issued by the students of the Law 
School of Columbia College, New York. The subscrip- 
tion price is $1 fortwenty numbers. Professor Dwight, 
of the Law School, publishes in it a review of Pollock’s 
Digest of the Law of Partnership. The young gen- 
tlemen who have in charge this enterprise may well be 
congratulated. The work necessary to maintain its 
present creditable standard will be a valuable schooling 
to them; and their labors will not have been in vain, 
even though they do not derive much revenue from 
subscriptions and advertisements. 


WHO Foots THE BILLS?—The expense for flowers 
at the recent dinner to the judges of the Supreme 
bench by President Arthur amounted to several hun- 
dred dollars, in addition to the resources of the White 
House conservatories. A Canadian voyager’s canoe 
was the center-piece. Its keel was composed of stripes 
of pink, red and white carnations, the rigging of smilax 
and lilies of the valley, and its, cargo was made of 
La France and tea roses. 


WOMAN SUFFRAGE.—The constitutional amendment 
act, introduced in the Tasmanian House of Assembly, 
provides for the extension of the franchise to unmar- 
ried women who are tax-payers. The bill has been 
read a second time.—Boston Transcript. 


HURT BY BY HIS SWEETHEART.—For the first time 
in Germany a rejected lover has sued his sweetheart 
and been awarded damages by a sympathizing tribu- 
nal. Suits for breach of promise have been common 
enough on the part of “‘sweet ladies” who have learned 
that “men were deceivers ever,” and have been bidden 
by juries to “sigh no more,” but assuage their woe 
with a lump sum.— Boston Advertiser. 





THE LASH FOR WIFE-BEATERS.—A Dill which has 
been introduced in the New Jersey legislature provides 
that ‘“‘any male person who shall beat, bruise or whip 
his wife, some one else’s wife, or any female person,” 
shall be punished by the infliction of not exceeding 
thirty lashes, to be laid upon his bare back by an officer 
of the law, armed with ‘ta whip of suitable propor- 
tions,” the whipping to be done “only in the presence 
of the officers of the court or jail.” 


Oh, I am a bloody old dynamitard! 
Sing biff! bing! fizzety-bang! 
The hand grenade and the big petard 
I’m fixing to fling in the queen’s front yard! 
Sing ho to the lad from Skibberdedang 
Who’ll demolish the queen’s dominions! 


Nitro-glycerine is my daily drink! 

Sing smash! crash! lickety-slash! 
And the daintiest food is powder, I think; 

I can chew up a cartridge without a wink, 
Blue vitriol I use to season my hash, 

For my appetite’s like my opinions. 


Ah, here comes a girl with a little gun; 
Sing help! murder! call the police! 
Whatever I’ve done was always in fun, 
And rather than fight I’d always run. 
Sing ho to the lovely paths of peace, 
And blest be the queen and her minions. 
—(Minneapolis Tribune. 


SHOT BY AN OPPOSING LAWYER.—In a trial at For- 
syth, Taney County, Mo., on Friday afternoon, Feb. 
13, an altercation, growing out of personalities used in 
speeches, took place between T. C. Spellings and B. B. 
Price, opposing attorneys, in which Price shot and 
mortally wounded Spellings. Spellings went from 
Tennessee five years ago. He was the prosecuting at- 
torney of the county, and the editor of the Forsyth 
Enterprise. Price is a son of Judge W. C. Price, of 
Spritigfield, Mo., and has edited two or three county 
papers. 


COLORED JuRORS.—In the light of revelations re- 
cently made in the Philadelphia and Chicago papers, 
no one would be surprised to hear that the introduc- 
tion of colored jurors into the courts of Illinois and 
Pennsylvania had caused much dissatisfaction and 
strong feeling in those States. It seems very strange 
to a South Carolinian, however, to read that there is 
any such dissatisfaction and feeling on the subject in 
Texas or any other Southern State. It is the law in 
South Carolina that all citizens, without distinction of 
color, shall serve on juries, and the law has been in full 
effect for many years. No more is thought of seeing 
a colored man on a jury than of seeing him on the po- 
lice force in Charleston. The requirements as to col- 
ored jurors in South Carolina is precisely the same as 
in regard to white jurors, and is simply that they shall 
be intelligent men of good character. There are very 
few white men who, on a criminal trial at least, would 
not as willingly trust their fate toa jury with colored 
men on it as to one composed exclusively of white 
men; and colored offenders very generally prefer to be 
tried by a jury of white men.—Charleston News a 
Courier. , 








